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Title  16 — Commercial  Practieet 

CHAPTER  II— CONSUMER  PRODUCT 
SAFETY  COMMISSION 

SUBCHAPTCR  B — CONSUMER  PROOUCT 
SAFETY  ACT  REGULATIONS 

PART  1145 — REGULATION  OF  PRODUCTS 
SUBJECT  TO  OTHER  ACTS  UNDER  THE 
CONSUMER  PRODUCT  SAFETY  ACT 

LeadContaining  Paint  and  Certain  Con* 
sumer  Products  Bearing  Lead-Contain* 
ing  Paint 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Pinal  rule. 

SUMMARY:  TTie  Commission  Issues  a 
final  rule  determining  that  It  is  in  the 
public  Interest  to  regulate  lead-contain¬ 
ing  paint  and  certain  consumer  products 
bearing  such  paint  under  the  Consumer 
Product  Safety  Act  (CPSA)  rather  than 
'  the  Federal  Hazardous  Substances  Act 
(FHSA).  (See  also  FR  Doc.  77-25473 
published  elsewhere  in  this  part  of  the 
Federal  Register.)  According  to  the 
CPSA,  the  Commission  may  not  regulate 
imder  the  CTSA  a  risk  of  injury  that 
could  be  eliminated  or  reduced  to  a  suf¬ 
ficient  extent  under  the  FHSA,  unless 
the  Commission  finds  by  rule  that  it  is 
in  the  public  interest  to  do  so. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  February  28,  1978. 

FOR  FURTHER  INFORMATION  CON- 

’  TACT: 

(».  • 

'  Charles  M.  Jacobson,  Directorate  for 
Ccnnpliance  and  Enforcement,  Con¬ 
sumer  Product  Safety  Commissioa. 
Washington,  D.C,  20207,  phone  301- 
492-6400. 

SUPPLEMENTARY  INFORMATION: 

I  Background 

t 

'  On  August  10.  1976,  by  publication  of 
a  notice  in  the  Federal  Register  (41  FR 
33636),  the  Commission  proposed  a  rule 
finding,  imder  section  30(d)  of  the  Con¬ 
sumer  Product  Safety  Act  (15  U.S.C. 
2079  (d) .  that  it  is  in  the  public  interest 
to  regulate  lead -containing  paint  and 
toys  and  furniture  bearing  such  paint 
under  the  CPSA  rather  than  under  the 
Federal  Hazardous  Substances  Act 
(FHSA)  (15  U.S.C.  1261-1264).  Section 
30(d)  of  the  CPSA,  as  amended  by  the 
Consumer  Product  Safety  Commission 
Improvements  Act  of  1976  (Pub.  L.  94- 
284  ;  90  Stat.  510),  15  U.S.C.  2079(d)), 
provides  that: 

(d)  A  risk  of  injury  which  is  associated 
with  a  consumer  product  and  which  could 
be  eliminated  or  reduced  to  a  sufficient  ex¬ 
tent  by  action  under  the  Federal  Hazardous 
Substances  Act  .  .  .  may  be  regulated  under 
'  I  the  CPSA]  only  if  the  Commission  by  rule 
finds  that  it  is  In  the  public  Interest  to  reg¬ 
ulate  such  risk  of  Injury  under  [the  CPSA]. 

Also  on  August  10.  1976,  the  Commis- 
sl(m  proposed  a  regulation  under  the 
CPSA  that  would  declare  the  following 
to  be  banned  hazardous  products  (41  FR 
33637) :  (1)  lead-containing  paint  and 
similar  surface-coating  materials  con¬ 
taining  more  than  a  safe  level  of  lead. 
[  (2)  toys,  and  other  articles  Intended  for 


use  hr  children,  bearing  lead-containing 
paint  and  simflar  surface-coating  ma¬ 
terials  containing  more  than  a  safe  level 
of  lead,  and  (3)  articles  of  furniture 
bearing  lead-containing  pcdnt  or  other 
similar  surface-coating  materials  con¬ 
taining  more  than  a  safe  level  of  lead.  In 
the  same  document,  the  Commission  also 
announced  a  preceding  under  the  1976 
amendments  to  the  Lead -Based  Paint 
Poisoning  Prevention  Act  (LBFPPA)  to 
determine  a  “safe  level”  of  lead  in  paint. 

The  Commission  also  proposed  to  re¬ 
voke  the  existing  FHSA  regulations  that 
ban  lead-containing  paint  above  the  0.5 
percent  level  and  toys  and  other  articles 
Intended  for  use  by  children  bearing 
such  paint  (16  CFR  1500.17(a)(6))  at 
the  time  any  final  CPSA  regulations  cov¬ 
ering  these  products  are  Issued  in  order 
to  prevent  an  unnecessary  duplication  of 
regulations  (41  FR  33640). 

The  Commission’s  rationale  in  the 
proposed  30(d)  rule  for  proceeding  un¬ 
der  the  CPSA  rather  than  FHSA  was 
that  the  LBPPPA  required  the  Commis¬ 
sion  to  determine  a  safe  level  of  lead  in 
paint  within  six  months  after  June  23, 
1976,  and  that  the  evidentiary  hearing 
required  for  FHSA  rulemaking  would 
be  too  time  consuming  for  LBPPPA  pur¬ 
poses.  In  addition,  the  Commission  noted 
that  the  requirement  for  an  oral  presen¬ 
tation  of  views  under  the  CPSA  and  the 
requirement  for  an  oral  hearing  under 
the  LBPPPA  are  compatible  and  could  be 
consolidated  procedurally  because  both 
hearings  are  informal. 

Comments  on  the  Proposal 

In  response  to  the  proposal,  two  com¬ 
ments  were  received. 

The  National  Paint  and  Coatings  As¬ 
sociation  (NPCA),  in  written  and  oral 
comments,  suggested  that  the  LBPPPA 
proceeding  be  consolidated  with  a  pro¬ 
ceeding  under  the  FHSA  rather  than  im¬ 
der  the  CPSA.  The  NPCA  stated  that 
evidentiary  hearings  are  only  required 
by  the  FHSA  when  objections  based  on 
reasonable  grounds  are  filed  to  a  regula¬ 
tion.  The  commenter  went  on  to  assert 
that  if  reasonable  grounds  are  estab¬ 
lished  by  legally  valid  objections,  then  it 
is  in  the  public  interest  to  hold  the  evi¬ 
dentiary  hearings. 

In  response  to  this  comment,  the  Com¬ 
mission  notes  that  the  oral  hearing  held 
on  September  13.  1976,  on  both  the 
LBPPPA  and  CPSA  matters  provided 
ample  opportunity  for  public  participa¬ 
tion  in  the  rulemaking  process,  and  the 
Commission  does  not  agree  that  a  for¬ 
mal  hearing  under  the  FHSA  would  be 
in  the  public  interest.  The  September  13 
hearing  allowed  a  full  range  of  opinions 
to  be  heard  cm  the  proposed  rules.  In 
addition,  written  rebuttal  comments  af¬ 
ter  the  hearing  were  permitted.  Thus,  all 
interested  persons  were  given  the  oppor¬ 
tunity  to  fully  participate  in  the  pro¬ 
ceedings,  unhindered  by  the  strictures  of 
a  formal  evidentiary  hearlne. 

In  addition  to  written  and  oral  com¬ 
ments  on  the  proposal,  public  comment 
was  solicited  on  a  draft  environmental 
Impact  statement,  made  public  on  Feb¬ 
ruary  4,  1977,  that  was  submitted  to  the 


Presldenfk  Council  on  Environmental 
Quality,  pursuant  to  the  provisions  of 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321-4347) .  The  draft  state¬ 
ment  pos^  a  wrlde  range  of  alternatives 
for  regulating  lead -containing  paint  and 
certain  consumer  products  bearing  such 
paint,  thereby  providing  yet  another 
forum  for  public  input  into  the  proposed 
rules. 

The  NPCA  also  stated  that  it  was  con¬ 
cerned  that  its  pending  petitions  (see  37 
FR  25849)  to  exempt  certain  products 
from  the  FHSA  lead  paint  regulations 
will  now  have  to  be  refiled,  couched  in 
terms  that  lUDply  to  tlie  provisions  of  the 
CPSA.  The  Commission  points  out  that 
the  subject  matter  of  all  of  the  pending 
FHSA  exemptions  has  been  considered 
in  issuing  the  CPSA  banning  regulation 
(see  PR  Doc.  77-25472,  appearing  else¬ 
where  in  this  part  of  the  Federal  Regis¬ 
ter)  .  Refiling  of  these  petitions  is,  there¬ 
fore,  not  necessary. 

The  only  other  commenter  on  the  pro¬ 
posed  rule,  the  Toy  Manufacturers  of 
America,  Inc.,  supported  the  consolida¬ 
tion  of  proceedings  under  the  LBPPPA 
and  CP^  pursuant  to  section  30(d)  and 
the  issuance  of  a  final  banning  regula¬ 
tion  under  the  CPSA. 

Accordingly,  the  Commission  finds 
that  the  public  Interest  requires  the  reg¬ 
ulation  of  lead-containing  paint  and 
certain  other  consumer  products  bearing 
such  paint  under  the  provisions  of  the 
CPSA  rather  than  the  FHSA.  Therefore, 
pursuant  to  section  30(d)  of  the  Con¬ 
sumer  Product  Safety  Act  (Sec.  30(d), 
Pub.  L.  92-573,  86  Stat.  1231,  as  amended 
90  Stat.  510;  15  U.S.C.  2079(d)).  the 
Commission  amends  Title  16,  Chapter  II, 
by  adding  to  Subchapter  B  a  new  Part 
1145,  reading  as  follows: 

Sec. 

1146.1  Scope. 

1145.2  Paint  (and  other  similar  surface- 

coating  materials)  containing  lead; 
toya,  children's  articles,  and  arti¬ 
cles  of  furniture  bearing  such 
paint  (or  similar  surface-coating 
materials);  risk  of  lead  poisoning. 

AuTHoairr:  Sec.  30(d),  Pub.  L.  92-573,  86 
Stat.  1231,  as  amended  90  Stat.  610;  15  UH.C. 
2079(d). 

§  1145.1  Scope. 

In  tiiis  Part  1145,  the  Commission  es¬ 
tablishes  rules  which  provide  that  risks 
of  injury  associated  with  consumer  prod¬ 
ucts  that  could  be  eliminated  or  reduced 
to  a  sufiOcient  extent  by  action  under  the 
Federal  Hazardous  Substances  Act 
(FHSA)  (15  U.S.C.  1261-1274) .  the  Poi¬ 
son  Prevention  Packaging  Act  of  1970 
(PPPA)  (15  U.S.C.  1471-1476),  or  the 
Flammable  Fabrics  Act  (FFA)  (15U.S.C. 
1191-1204)  will  be  regulated  under  the 
Consumer  Product  Safety  Act  (CTSA) 
(15  UB.C.  2051-2081).  Section  30(d)  of 
the  CPSA,  as  amended,  provides  that  a 
risk  of  injury  which  is  associated  with  a 
consumer  product  and  which  could  be 
eliminated  or  reduced  to  a  sufficient  ex¬ 
tent  by  acUcm  under  the  FHSA,  PPPA,  or 
the  FFA  may  be  regulated  under  this  act 
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only  if  the  Commission  by  rule  finds  It  is 
in  the  public  Interest  to  regulate  such 
risk  of  injury  under  this  act. 

§  1145.2  PainI  (and  other  aimilar  aur- 
face-eoating  materials)  rontaining 
lead;  toys,  children’s  articles,  and 
articles  of  furniture  hearing  such 
paint  (or  similar  surface-coating  ma-  ■ 
tcrials)  ;  risk  of  lead  poisoning. 

(a)  The  Commission  finds  that  it  is  in 
the  public  interest  to  reduce  the  risk  of 
lead  poisoning  to  young  children  from 
the  Ingestion  of  paint  and  other  similar 
surface-coating  materials  by  action  un¬ 
der  the  Consumer  Product  Safety  Act 
rather  than  under  the  Federal  Hazardous 
Substances  Act  because  of  the  desir¬ 
ability  of  consolidating  the  public  pro¬ 
cedures  related  to  such  regulation  with 
the  proceeding  to  determine  a  safe  level 
of  lead  imder  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  n.S.C. 
4801-4846),  as  amended  by  the  National 
Consiuner  Health  Information  and 
Health  Promotion  Act  of  1976  (Pub.  L. 
94-317;  90  Stat.  705-706).  Consolidation 
of  these  proceedings  facilitates  greater 
public  particlpati<Hi  and  a  more  expedi¬ 
tious  rescriution  oi  the  Issues. 

(b)  Paint  an  dother  similar  surface¬ 
coating  materials  containing  lead  and 
toys,  children’s  articles,  and  articles  of 
furniture  bearing  such  paint  or  other 
similar  surface-coating  materials  that 
present  a  risk  of  lead  poisoning  to  young 
children  by  ingestion  shall  therefore  be 
regulated  under  the  Consumer  Product 
Safety  Act.  Such  regulation  shall  include 
all  directly  related  pending  and  future 
rulemaking,  as  well  as  all  directly  related 
pending  and  future  action  on  petitions. 

Effective  date:  This  Part  shall  become 
effective  February  28,  1978. 

(Authority:  8ec.  30((1).  Pub.  L.  92-673, 
88  Stat.  1331,  as  amended  90  Stat.  510:  15 
U.8.C.  2070(d)). 

Dated :  August  26, 1977. 

Richard  E.  Rapps, 
Secretary,  Consumer  Product 
Safety  Commission. 

(PR  Doc.77-26471  Filed  8-31-77; 8: 45  ami 


SUBCHAPTER  B— CONSUMER  PRODUCT 
SAFETY  ACT  REGULATIONS 

PART  1303 — LEAD4:ONTAINING  PAINT 
AND  CERTAIN  CONSUMER  PRODUfTTS 
BEARING  l.EAD4:ONTAINING  PAINT 

Establishment  as  Banned  Hazardous 
Products 

AGENCY :  Consumer  Product  Safety 
Commission. 

ACrriON:  Pinal  rule. 

SUMMARY :  In  this  document,  the 
C<»nmission  declares  that  the  following 
products  are  banned  hazardous  products 
under  the  Consumer  Product  Safety  Act: 

1.  Paint  and  other  similar  surface- 
coating  materials  containing  more  than 
0.06  percent  lead. 

2.  Toys,  and  other  articles  intended 
for  use  by  children,  bearing  paint  or 
other  similar  surface-coating  materials 
containing  more  than  0.06  percent  lead. 

3.  Furniture  articles  bearing  paint  or 


other  similar  surface-coating  materials 
containing  more  than  0.06  percent  lead. 

The  Commission  issues  this  ban  In  or¬ 
der  to  dlmlnate  or  reduce  the  unrea- 
simable  risk  of  Injury  associated  with 
lead  poisoning  in  children.  . 

DATES:  Effective  date:  The  regulation 
issued  below  applies  to  the  enumerated 
products  that  are  manufactured  after 
February  27,  1978. 

ADDRE;SSES:  A11  material  which  the 
Commission  has  that  is  relevant  to  this 
rule  may  be  seen  in,  or  copies  obtained 
from,  the  Office  of  the  Secretary,  Con¬ 
sumer  Product  Safety  Cemunission,  3rd 
Floor,  1111  18th  Street,  Washington, 
D.C.  20207. 

FOR  FURTHER  INFORMATION.  CON¬ 
TACT: 

Charles  M.  Jacobson.  Directorate  for 

Compliance  and  Enforcement,  Coa- 

sumer  Product  Safety  Commission, 

Washington,  D.C.  20207,  telephone 

301-492-6400. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  10,  1976,  the  Commi^on 
proposed  a  rule  (16  CFR  Part  1150,  Is¬ 
sued  below  as  16  CFR  Part  1303)  to 
declare  the  following  products  to  be 
banned  hazardous  products  under  the 
Consumer  Product  Safety  Act  (CPSA) : 
(1)  paint  and  similar  surface-coating 
materials  containing  more  than  a  safe 
level  of  lead.  (2)  toys  and  other  articles 
Intended  for  use  by  children,  that  bear 
paint  or  other  similar  surface-coating 
materials  containing  more  than  a  safe 
level  of  lead,  and  (3)  furniture  articles 
bearing  paint  or  other  similar  surface¬ 
coating  materials  containing  more  than 
a  safe  level  of  lead  (41  FR  33637) .  What 
would  be  deemed  to  be  a  “safe  level” 
was  proposed  to  be  a  percentage  that 
would  be  determined  by  the  Commis¬ 
sion  in  a  proceeding  conducted,  after  the 
proposal,  under  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (LBPPPA) ,  as 
amended  (42  U.S.C.  4801-4846).  This 
proceeding  under  the  LBPPPA  was  also 
initiated  by  a  notice  in  the  August  10. 
1976,  issue  of  the  Federal  Register  (41 
FR  33636).  A  detailed  history  of  the 
Commission’s  involvement  with  proceed¬ 
ings  to  regulate  lead-based  paint  is  given 
in  the  preamble  of  the  Federal  Register 
notice  that  proposed  the  ban  under  the 
CPSA  (41  FR  33637)  and  in  section 
I-A  of  the  Final  Environmental  Impact 
Statement  on  Lead  CTontent  In  Paint, 
copies  of  which  may  be  obtained  from 
the  Office  of  the  Secretary. 

The  LBPPPA,  as  amended  by  the  Na¬ 
tional  Consiuner  Health  Information 
and  Health  Protection  Act  of  1976  (Pub. 
L.  94-317),  directed  the  Commission  to 
determine,  by  December  23,  1976, 

whether  a  level  of  lead  in  excess  of  0.06 
percent  but  not  over  0.5  percent,  was 
safe.  If  the  Commission  were  unable  to 
determine  a  safe  level  of  lead  in  this 
range,  paint  manufactured  after  June 
22,  1977,  containing  more  than  0.06  per¬ 
cent  lead  would  be  considered  *Tead- 
based  paint.”  As  explained  in  the  Fed¬ 
eral  Register  of  February  16.  1977  (42 


FR  9404) ,  the  Commission,  after  holding 
a  hearing  and  considering  comments  (m 
the  issue,  determined  (on  December  16, 
1976)  that  the  available  data  and  Infor¬ 
mation  did  not  supp<^  a  finding  that  a 
level  of  lead  in  paJnt  above  0.06  percent 
but  not  over  0.5  percent  is  safe.  Accord¬ 
ingly,  the  congressionally-established 
definition  of  “lead-based  paint”  under 
the  LBPPPA  as  paint  having  more  than 
0.06  percent  lead  became  automatically 
effective  on  June  23,  1977.  The  LBPPPA 
as  amended  directs  the  Department  of 
Health,  Educatiim.  and  Welfare  to  take 
action  with  respect  to  lead-based  paint 
on  cooking,  eating,  and  drinking  uten¬ 
sils,  and  the  Department  of  Housing  and 
Urban  Develi^iment  is  directed  to  take 
action  with  respect  to  lead-based  paint 
in  residential  structures  constructed  or 
rehabilitated  with  Federal  assistance. 
The  Cimsumer  Product  Safety  Commis¬ 
sion  is  directed  to  “take  such  steps  and 
impose  such  conditions  as  may  be  neces¬ 
sary  or  appropriate  to  ixx^bit  the  ap¬ 
plication  of  lead-based  paint  to  any  toy 
or  furniture  article.”  _ 

The  Commission  proposed  16  C7FR  Part 
1150  (now  Part  1303)  in  order  to  reduce 
the  unreasimable  risk  of  injury  associ¬ 
ated  with  lead-c(xitaining  paint  having 
more  than  a  safe  level  of  lead.  The  set¬ 
ting  of  the  0.06  percent  definltlcxi  of 
lead-based  paint  as  the  level  to  be  regu¬ 
lated  by  Part  1303  is  intended  to  accom¬ 
plish  this  result,  and  it  will  also  comply 
with  the  directive  of  the  LBPPPA  that 
the  Commissimi  should  take  steps  to 
prohibit  the  appUcatlcm  of  lead-based 
paint  to  any  toy  or  furniture  article.  It 
should  be  noted,  however,  that  the  C(Mn- 
mission’s  action  is  broader  than  the 
LBPPPA’s  directive  in  that  the  paint 
Itself  is  declared  to  be  a  banned  hazard¬ 
ous  product,  as  are  articles,  other  than 
toys,  intended  for  the  use  of  children. 

CU  Petition 

The  Commissiem’s  action  has  the  effect 
of  granting  a  petition  filed  February  24, 
1975,  by  Consumers  Unkm.  requesting  a 
regulation  that  would  ban  household 
paint  and  toys  or  other  children’s  articles 
bearing  paint  containing  more  than  0.06 
percent  lead.  (Petitlim  numbers  CP  75- 
15  and  HP  75-14.) 

FHSA  Regulations 

There  is  a  regulation  currently  in  ef¬ 
fect  under  the  EMeral  Hazardous  Sub¬ 
stances  Act  (FHSA),  15  n.S.C.  1261-1274, 
that  declares  houseludd  paints  and  other 
similar  surface-coating  materials  con¬ 
taining  more  than  0.5  percent  lead  to  be 
banned  hazardous  substances  (16  CFR 
1500.17(a)(6)).  In  addition,  toys,  and 
other  articles  intended  for  use  by  chil¬ 
dren,  bearing  such  paint  or  similar 
surface-coating  materials,  are  banned. 
Artists’  paints  and  related  materials  were 
subsequently  exempted  from  this  regula¬ 
tion.  A  provision  that  would  have  been 
effective  January  1,  1974,  to  reduce  the 
allowable  lead  content  in  these  sub¬ 
stances  to  0.06  percent  was  stayed  by  the 
Food  and  Drug  Administration  (FDA)  im 
August  10,  1972  (37  FR  16078),  and  sub¬ 
sequently  by  the  Cixnmlssion  on  Decem¬ 
ber  27, 1973  (38  FR  35302)  and  December 
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9.  1974  (39  FR  42902) .  (The  Commission 
ftssiuned  the  functions  unda*  the  FHSA 
from  the  FDA  on  May  14.  1973.) 

Befcm  the  functions  imder  the  FHSA 
were  transferred  to  the  CP8C,  the  Na¬ 
tional  Paint  and  Coatings  Association 
(NPCA),  a  trade  association  represent¬ 
ing  the  surface  coatings  manufacturing 
industry,  petitioned  the  F7>A  to  amend 
21  CFR  191.9  (a)  (6)  (now  16  CFR  1500.- 
17(a)(6))  to  exempt  the  lead-contain¬ 
ing  coatings  listed  l^low  from  classifica¬ 
tion  as  banned  hazardous  substances  for 
consumer  vise. 

1.  Automotive,  agricultural,  and  in¬ 
dustrial  equipment  refinlsh  coatings. 

2.  Industrial  (and  commercial)  build¬ 
ing  and  equipment  maintenance  coat¬ 
ings.  including  trafQc  and  safety  mark¬ 
ing  coatings. 

3.  Graphic  arts  coatings  (ixnducts 
marketed  solely  fm*  iu>plication  on  bill¬ 
boards.  road  signs,  and  similar  uses  and 
for  Identification  marking  in  industrial 
buildings) . 

4.  Touch-up  coatings  for  automobiles, 
agricultural  and  industrial  equipment, 
lawn  and  garden  equipment,  boats,  out¬ 
board  motors,  motorized  recreatlcmal  ve¬ 
hicles.  and  appliances. 

5.  Exterior  marine  coatings  for  small 
craft  applicatlcm. 

6.  Exterior  rubber-based  nxtf  coatings. 

7.  Exterior  primer  coatings  for  wood 
siding  conttdnlng  extractives  (products 
marketed  sol^  for  aiH>lication  on  red¬ 
wood  and  cedar) . 

On  December  5.  1972,  FDA  published 
in  the  Federal  Register  (37  F7l  25849) 
a  proposal  to  exempt  these  seven  types 
of  coatings  from  classification  as  banned 
hazardous  substances.  This  notice  also 
stayed  the  regulation’s  applicability  to 
these  products  pending  the  Issuance  of 
the  final  exemption  regulation.  In  addl- 
tiwi,  as  requested  by  NPCA’s  petition,  it 
was  propo^  that  these  products  have 
the  following  inscriptions  on  their 
labels: 

Warning 

CONTAINS  LEAD.  DRIED  FILM  OF  THIS 
PAINT  MAY  BE  HARMFUL  IF  EATEN  OR 
CHEWED. 

Do  not  apply  on  toys  and  other  children's 
articles,  furniture,  or  Interior  surfaces  of 
any  dwelling  or  facility  which  may  be  occu¬ 
pied  used  by  children. 

Do  not  apply  on  those  exterior  surfaces  of 
dwelling  unite,  such  as  window  slUs,  parches, 
stairs,  or  railings  to  which  children  may  be 
commonly  exposed. 

Keep  out  of  reach  of  children. 

To  date,  this  proposal  has  not  been 
acted  upon  by  FDA  or  CPSC  (which  as¬ 
sumed  jurisdiction  over  the  FHSA  regu¬ 
lation  in  1973).  Although,  as  explained 
below,  the  Commission  is  issuing  16  CFR 
Part  1303  under  the  authority  of  the 
Consumer  Product  Safety  Act  (C?PSA), 
15  U.S.C.  2051-2081,  the  Commission  has 
considered  the  merits  ot  these  requests 
for  exemptions  in  issuing  Part  1303.  An 
explanation  ot  the  Commission’s  rea¬ 
sons  for  granting  or  denying  each  ex¬ 
emption  is  given  below  under  the  head¬ 
ing  “NPCA  Exemption  Requests.” 

It  sliould  be  noted,  however,  that  16 
CFR  Part  1303,  Issued  below,  is  broader 


RULES  AND  REGULATIONS 

than  the  existing  IHSA  regulatton  in 
that  Part  1303  also  apices  to  furniture 
articles  bearing  paint  or  idmiiar  surface- 
coating  material  containing  more  than 
0.06  percent  lead. 

During  the  time  that  Part  1303  is  ef¬ 
fective,  the  present  regulations  under 
the  FHSA  will  be  revoked  (see  FH  Doc. 
77-25473  published  elsewhere  in  this  ‘ 
part  of  the  Federal  Register)  . 

CPSA  Rule 

In  the  August  10.  1976,  Federal  Reg¬ 
ister  notice  that  proposed  the  ban  under 
the  CPSA,  the  Commlssicm  also  proposed 
a  rule  (16  CFR  Part  1145) ,  which  would 
constitute  the  Commission’s  finding  that 
it  is  in  the  public  interest  to  regulate 
paint  and  other  similar  surface-coating 
materials,  and  toys,  children’s  articles, 
and  furniture  articles  bearing  such  paint 
or  other  similarly  surface-coating  mate¬ 
rials,  under  the  Consumer  Product  Safety 
Act  rather  than  the  Federal  Hazardous 
Substances  Act.  Section  30(d)  of  the 
CPSA  requires  the  Commission  to  make 
the  finding,  by  rule,  before  it  may  regu¬ 
late,  under  the  C7PSA,  a  risk  of  Injury 
whi<;h  could  be  eliminated  to  a  sufBclent 
extent  by  action  under  the  FHSA.  In  FR 
Doc.  77-25471,  published  elsewhere  in  the 
Rules  and  Regulations  section  of  this  is¬ 
sue  of  the  Federal  Register,  the  Com¬ 
mission  has  issued  this  rule. 

Section  9(a)  (2)  of  the  CPSA  provides 
that  the  Cmnmission  shall  give  interested 
persons  an  opportimity  for  the  oral  pres¬ 
entation  of  data,  views,  or  arguments  re¬ 
lating  to  the  proposal  of  a  ban,  in  ad¬ 
dition  to  an  opportunity  to  make  written 
submisslmis.  ’ITie  oral  proceeding  for 
comments  on  the  pn^Msed  ban  was  htid 
on  September  13,  1976,  and  was  com- 
blned  with  the  oral  hearing  for  the 
LBPPPA  proceeding  to  detmnine  if  a 
safe  levd  of  lead  between  0.06  percent 
and  0.5  percent  could  be  ascertained.  Ihe 
comments  that  wa«  made  on  the  pro¬ 
posal  in  that  hearing  are  addressed  be¬ 
low  in  the  section  of  this  notice  entitled 
“Safe  Level  of  Lead  in  Paint,  on  Toys 
and  on  Furniture”. 

Pursuant  to  section  9(a)(1)  of  the 
CPSA,  the  date  by  which  the  Commission 
must  either  issue  a  rule  or  withdraw  the 
proposal  has  been  extended  to  September 
2. 1977,  for  the  reasons  stated  in  Federal 
Register  notices  published  October  6. 
1976  (41  FR  44126),  and  July  7.  1977  (42 
FR  34892) . 

Summary  or  Comments 

’The  Commission  received  58  comments 
on  its  August  10,  1976,  proposal  to  ban 
lead-containing  paint  for  consumer  use 
and  certain  consumer  products  bearing 
such  paint.  In  addition,  over  200  com- 
m«its  were  received  on  the  December  5, 
1972,  Food  and  Drug  Administration  pro¬ 
posal  (37  FR  25849)  to  exempt  7  types  of 
paints  and  coatings  from  classification 
as  banned  hazardous  substances  under 
the  FHSA.  As  previously  discussed,  those 
7  exemptions  were  never  flnsdly  acted 
upon,  although  the  regulation  was  stayed 
as  to  these  products.  The  comments  on 
the  7  exemptitm  requests  are  analyzed 
below,  and  exemptions  to  the  final  CPSA 


ban  are  granted  or  dmled  based  on  the 
merits  of  the  requests  for  FHSA  exemp- 
tl(ms.  The  issues  raised  by  the  ccunments 
and  the  Commission’s  reasons  why  the 
Commission  did  or  did  not  change  the 
proposal  in  response  to  the  comments 
are  explained  below. 

1.  Safe  Level  of  Lead  in  Paint,  on  Toys 
and  on  Furniture.  In  the  Federal  Regis¬ 
ter  of  August  10,  1976,  the  CCMnmisslon 
proposed  to  regulate  lead-containing 
paint  at  the  LBPPPA  level  for  consumer 
product  paints  and  for  toys,  other  arti¬ 
cles  for  use  by  children,  and  furniture 
bearing  such  paint.  On  February  16, 1977 
(42  FR  9404),  the  Commission  an¬ 
nounced  its  decision  (of  December  16, 
1976)  under  the  LBPPPA  that  the  avail¬ 
able  scientific  informaticm  is  insufficlait 
to  determine  if  a  level  of  lead  in  paint 
above  0.06  percent  but  not  over  0.5  per¬ 
cent  is  safe. 

Prior  to  the  December  16,  1976,  deci¬ 
sion,  the  Commission  received  many 
ccxnments  on  the  danger  to  children  of 
lead  in  paint,  and  in  pcuticular  on  the 
questicm  of  what  percentage  level  ot  lead 
in  paint  should  be  allowed  in  any  regula¬ 
tion  issued  by  the  Commission.  ’Ihe 
February  16,  1977  documoxt  discusses 
these  comments.  They  are  also  briefly 
summarized  below. 

The  National  Academy  of  Sciences 
(NAS),  in  a  report  submitted  to  the 
Commlssicm  entitled  Recommendations 
for  the  FTeventicm  of  Lead  Poiscming  in 
CThildren,  stated  that  a  0.5  percent  lead 
in  paint  level  represents  a  hazard  to  chil¬ 
dren  with  pica  for  paint  and  specifically 
recommended  that  the  ddibeiate  addi¬ 
tion  of  lead  to  paint  for  residential  build¬ 
ings  or  other  surfaces  accessible  to  chil¬ 
dren  be  immediately  dlsccmtinued  and 
that  a  level  not  to  exceed  0.06  percent 
lead  in  the  final  dried  product  be  set  for 
regulatory  purposes.  The  NAS  Report 
criticized  the  animal  studies  ccmducted 
for  the  CPSC  in  1974  that  recommended 
a  0.5  percent  limit  for  not  adequately 
simulating  the  condltlcms  found  in  young 
children.  (See,  T.  Kneip,  et  al..  Lead 
Toxicity  Studies  in  Infant  Baboons — A 
Toxicological  Model  for  Childhood  Lead 
Poisoning,  Draft  of  FTnal  Report,  N.Y. 
Institute  of  Envircmmental  Medicine, 
November  1974;  R.  Purdy,  et  al..  Toxico¬ 
logical  Investigation  of  CTironic  Lead 
Paint  Ingestion  in  the  Juvenile  Baboon, 
Final  Report,  Southwest  Foundation  for 
Research  and  Educatlcm,  Dec.  1974.) 

Comments  from  the  Center  for  Disease 
Control  of  the  Department  of  Health, 
Education,  and  Welfare,  urged  the  Com¬ 
mission  to  adopt  a  level  below  0.5  percent. 
The  Center  for  Disease  Control  stated 
that  they  believed  a  0.06  percent  level  to 
be  achievable  and  enforceable.  In  ad¬ 
dition,  several  medical  experts,  and  sev¬ 
eral  consumer  groiuis  expressed  (minions 
in  support  of  the  0.06  percent  lead  leveL 

The  National  Paint  and  Coatings  As¬ 
sociation  (MPCA)  stated  it  would  sup¬ 
port  a  standard  of  "no  lead  Intentionally 
added  in  the  formulaticm  of  the  prod¬ 
uct”.  They  suggested,  however,  that  a 
level  of  0.2  percent  would  be  necessary 
In  order  to  provide  a  margin  for  Inad¬ 
vertent  cont^lnatlcm  of  paint  with  leacL 


KOERAL  REGISTER,  VOL.  42,  NO.  1 70— THURSDAY,  SEPTEMIER  1,  1977 


lULES  AND  REGULATIONS 


4419S 


Representatives  of  the  toy  Industry  rec¬ 
ommended  adoption  of  a  0.25  percent 
lead  level,  primarily  to  achieve  uni¬ 
formity  with  certain  fmreign  standards. 
Neither  the  NPCA  nor  those  represent¬ 
ing  the  toy  Industry,  however,  provided 
toxicity  data  to  support  a  determination 
that  the  suggested  levels  were  safe. 

Two  conunenters  stated  that  the  ulti¬ 
mate  objective  Is  to  manufacture  lead- 
free  paint,  but  they  recognized  that,  for 
the  present,  a  0.06  percoit  level  Is  more 
practical  because  an  allowance  must  be 
made  for  possible  lead  contamination 
of  raw  materials  and  manufacturing 
equipment. 

Having  considered  all  comments,  writ¬ 
ten  and  oral  with  respect  to  the  deter¬ 
mination  of  a  safe  level  of  lead  in  paint 
for  purposes  of  a  CPSA  baimlng  regula¬ 
tion.  the  Commission- sees  no  reason  to 
deviate  frcxn  its  prcq^osal  to  use  the 
LBFPPA  safe  level  for  lead  in  paint  as 
the  maximum  allowable  lead  content  in 
this  banning  regulation.  Ihe  Commis¬ 
sion  points  out  that  it  is  unaware  of 
any  data  or  information  sufflcioit  to  es¬ 
tablish  the  safety  of  lead  at  a  level  over 
0.06  percent. 

As  far  as  the  problem  of  inadvertent 
contamination  of  paint  with  lead  is  con¬ 
cerned,  the  Commission  notes  that  NPCA 
itself  has  stated  that  most  current  con¬ 
sumer  paints  comply  with  a  0.06  percent 
level.  More  stringent  housekeeping 
practices  by  manufacturers  should  bring 
the  other  paints  vithln  the  prescribed 
limit.  This  issue  is  further  discussed  in 
the  section  of  this  preamble  entitled 
“Economic  Considerations'*. 

Finally,  the  Commission  cannot  ignore 
the  legislative  mandate  embodied  in  the 
LBPPPA,  which  strongly  suggests  that 
no  level  higher  than  0.06  percent  lead 
in  paint  is  safe  by  mandating  a  0.06 
percent  standard  In  the  absence  of  an 
affirmative  finding  that  a  higher  level 
is  safe.  Consequently,  for  purposes  of 
this  CPSA  regulation,  consumer  prod¬ 
uct  paints  containing  more  than  0.06 
percent  lead  and  toys  and  other  children’s 
articles  and  furniture  bearing  such  paint 
are  banned  hazardous  products. 

2.  Scope.  In  response  to  the  proposal 
of  August  10,  1976,  industry  representa¬ 
tives  asked  that  certain  Items  of  fur¬ 
niture  and  certain  paints  be  excluded 
from  the  ban. 

Several  commenters  requested  that 
metal  furniture,  including  metal  chests, 
desks,  and  bed  frames  be  excluded  from 
the  furniture  that  would  be  banned  by 
the  proposal.  Ihe  commenters  stated 
that  the  coatings  on  this  furniture  are 
resistant  to  chewing  by  children  since 
they  are  baked  on  at  hl^  temperatures, 
making  them  hard  and  durable. 

The  Commission  declines  to  exempt 
metal  fumltiue  because  it  has  not  re¬ 
ceived  sufficient  data  to  Justify  an  ex¬ 
emption.  The  Commla8l(m  points  out, 
however,  that  manufacturers  of  metal 
furniture  may  petition  for  an  exemption 
of  such  articles  in  accordance  with  the 
criteria  set  out  In  the  section  of  this 
Preamble  entitled  “Futiue  Exempticm 
Requests”. 


Commenters  also  requested  that  home 
appliances,  such  as  ranges,  refrigerators, 
and  dishwashers,  fixtures  such  as  bath¬ 
room  fixtures,  toilet  seats,  kitchen 
cabinets,  and  lighting  fixtures  be  ex¬ 
cluded  from  the  scope  of  the  ban.  The 
reasons  given  for  these  requests  were 
that  coatings  on  appliances  and  fixtures 
are  hard  and  durable  and  tightly  adhere 
to  the  products,  making  it  difficult  for 
children  to  chew  or  chip  the  coatings  by 
biting. 

The  Commission  notes  that  because 
the  August  10.  1976  proposal  contained 
no  definition  of  the  term  “furniture  ar¬ 
ticle,”  there  has  apparently  been  some 
confusion  as  to  the  coverage  of  the  term. 
The  Conunisslon  points  out  that  it  does 
not  consider  appliances  or  fixtures  to 
be  furniture.  Therefore,  the  items  are 
outside  the  scope  of  this  banning 
regulation. 

Several  commenters  suggested  that 
window  shades,  wall  hangings,  Venetian 
blinds  and  similar  items  should  be  ex¬ 
cluded  from  the  ban.  The  Commission 
does  not  consider  these  items  to  be  fur¬ 
niture,  so  they  are  therefore  not  within 
the  scope  of  the  regulation. 

The  NPCA  and  some  manufacturers 
asked  that  mirrors  with  lead -containing 
mirror  backing  paint  be  exempted  from 
the  ban  because  there  is  no  history  of 
the  paint  having  been  ingested  by  chil¬ 
dren,  the  paint  is  inaccessible,  and  the 
paint  itself  is  not  sold  to  con.sumers.  In 
addition,  the  lead  is  important  as  an 
anti-corrosive  and  adhesive.  The  com¬ 
menters  note  that  while  the  life  of  a 
mirror  without  a  backing  of  lead- 
containing  paint  is  only  2  or  3  years,  the 
life  of  a  mirror  with  such  a  backing  is 
estimated  at  25  to  40  years. 

The  Commission  agrees  with  the  com¬ 
menters’  arguments.  Since  mirrors  which 
are  part  of  furniture  articles  are  fur¬ 
niture  within  the  scope  of  the  ban,  the 
Commission  grants  an  exemption  for 
such  mirrors  which  have  lead -containing 
backing  paint.  The  Commission  notes, 
however,  that  this  exemption  only  ex¬ 
tends  to  the  mirror  Itself;  a  wooden 
frame  around  a  mirror,  for  instance, 
must  comply  with  the  provisions  (rf  this 
regulation. 

The  Commission  has  also  decided  to 
exempt  artists’  paints  and  related  ma¬ 
terials  from  the  regiilatlon.  The  Com- 
missl(Hi  proposed  to  exempt  this  category 
of  palnto  in  the  August  10,  1976  docu¬ 
ment,  and  these  products  are  exempted 
from  the  FHSA  regulation  (16  CFR 
1500.17(a)  (6)  (1)  (D>)  that  currently 
bans  paints  containing  more  than  0.5 
percent  lead  and  toys  and  other  chil¬ 
dren’s  articles  bearing  such  paint.  The 
Commission  notes  that  over  the  years 
it  has  not  been  made  aware  of  any  prob¬ 
lems  resulting  from  the  FHSA  exempticm 
and  conclxides  that  the  exemption  should 
be  continued  in  effect. 

3.  NPCA  Exemption  Requests.  As  pre¬ 
viously  mentioned  in  the  FxDnua.  Rzo- 
iSTxa  of  December  5. 1972  (37  FR  25849) . 
the  Food  and  Drug  Administration,  pub¬ 
lished  In  response  to  a  petition  by  the  Na¬ 
tional  Paint  and  Coatings  Associatian. 
seven  pn^nised  exemptions  from  the  ban¬ 


ning  regulatkm  on  lead-containing 
paints  and  other  similar  surface-coating 
materials  that  had  been  issued  under  the 
Federal  Hazardous  Substances  Act 
(FHSA) .  The  seven  prc^xised  exemptions 
involve  certain  refinish  coatings,  indus¬ 
trial  maintenance  coatings,  graphic  arts 
coatings,  touchup  coatings,  exterior  ma¬ 
rine  coatings,  exterior  roof  coatings,  and 
exterior  primer  coatings.  These  are  fur¬ 
ther  identified  below.  Mandatory  cau¬ 
tionary  labeling  for  the  subject  products 
was  also  proposed. 

Effective  May  14, 1973,  functions  under 
the  FHSA  were  transferred  to  the  Con¬ 
sumer  Product  Safety  Commission  by 
section  30(a)  of  the  Consumer  Product 
Safety  Act  (15  U.S.C.  2079(a)).  The 
Cwnmlsslon  has  considered  the  merits  of 
the  December  5,  1972,  proposal  in  this 
CPSA  regulation.  Over  200  comments 
were  received  on  the  proposed  exemp¬ 
tions.  While  115  of  the  comments  gen¬ 
erally  supported  the  pr(HX)eals.  others 
were  critical  of  various  aspects  of  the 
proposed  exemptions.  The  principal  is¬ 
sues  raised  and  the  Commission’s  con¬ 
clusions  are  as  follows: 

(a)  Automotive,  agricultural,  and  in¬ 
dustrial  equipment  reflnish  coatings. 
Many  commenters  stat^  that  because 
these  products  are  not  generally  distrib¬ 
uted  through  consumer  channels  and  be¬ 
cause  they  are  applied  on  surfaces  gen¬ 
erally  not  accessible  to  children,  the 
possibility  of  ingestion  of  lead -containing 
paint  chips  by  children  is  extremely  re¬ 
mote.  The  commenters  further  p(^ted 
out  that  these  special  coatings  are  so 
expensive  compared  to  household  paints 
that  it  is  high^  unlikely  that  they  would 
be  used  on  either  the  interior  or  exterior 
of  a  house. 

A  public  Interest  research  group  dis¬ 
agreed  with  the  proponents  of  this  pro¬ 
posed  exemption  because  it  believes  that 
there  is  no  guarantee  that  children  will 
not  acqxiire  lead  in  their  blood  fitnn  these 
products,  even  though  ttiey  may  not  be 
generally  available  in  or  around  the 
household.  However,  those  favoring  the 
exemption  maintain  that  the  proposed 
cautionary  labeling  would  effectively  pro¬ 
tect  pe<H>le  fnxn  using  such  coatings  oa 
home  surfaces  or  other  surfaces  acces¬ 
sible  to  children. 

The  Commission  notes  that  since  this 
regulati<m  is  being  promulgated  under 
the  CPSA,  the  Commission’s  rulemidting 
powers  are  limited  to  articles  which  are 
“consumer  products”.  Sectkm  3(a)(1) 
(C)  of  the  CPSA  specifies  that  “motor 
vehicles  and  motor  vehicle  equipment” 
skre  excluded  from  the  scope  of  the  act. 
National  Highway  Traffic  Safety  Admin¬ 
istration  (NHTSA)  attorneys  have  in¬ 
formed  the  Commission  that  paint  spe¬ 
cifically  for  use  on  automobiles  is  “motor 
vehicle  equimnent”  under  NHTEIA  Juris¬ 
diction.  Therefore,  since  automotive 
coatings  are  excluded  from  Commission 
Jurisdiction  under  the  CPSA,  no  exemp¬ 
tion  for  them  need  be  granted.  The  cost¬ 
ings  are  outside  the  scope  of  this  regula¬ 
tion. 

Nevertheless,  agricultural  and  indus¬ 
trial  equlpm^t  reflnish  coatings,  to  the 
extent  they  are  customarily  available  to 
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consumers,  are  within  the  Commission's 
regulatory  power  under  the  CPSA.  With 
regard  to  these  two  types  of  coatings,  the 
Commission  concludes  that  they  pose  no 
substantial  hazard  to  children  because 
the  products  on  which  they  are  used  are 
not  generally  accessible  to  children  and 
therefore,  these  coatings  are  exonpted 
from  the  regtilatlon,  provided  they  are 
labeled  in  accordance  with  section  1303.3 
(ai . 

(b)  Industrial  (and  commercial) 
building  and  equipment  maintenance 
coatings,  including  traffic  and  safety 
marking  coatings.  Industrial  paints  con> 
sist  of  glossy  enamels  and  red  lead  prim¬ 
ers  and  are  used  on  machinery,  equip¬ 
ment,  steel  doors  and  frames,  and  steel 
structural  members  and  as  safety  mark¬ 
ing  paint.  Commercial  building  mainte¬ 
nance  coatings  Include  a  wide  range  of 
paints  fw  use  on  plumbing,  tiectrical 
conduits  and  equipment,  steel  doors,  as 
well  as  exposed  steel  structural  members. 

Nearly  all  the  responses  received  fa¬ 
vored  exempting  these  coatings.  Since 
the  coatings,  commenters  reasoned,  are 
applied  to  surfaces  which  are  not  likely 
to  be  chewed  by  children,  such  as  hlgh- 
wuys  and  bridges,  they  cannot  be  viewed 
as  creating  a  substantial  hazard  to  chil¬ 
dren.  Many  commentos  also  noted  that 
lead-containing  pigments,  such  as  red 
lead,  are  essential  in  aiding  against  cor¬ 
rosion  and  weathering  of  industrial  and 
commercial  bulldhigs  and  equipment.  In 
additicm,  they  pointed  out  that  no  satis¬ 
factory  substitute  for  yellow  lead  chro¬ 
mate  has  been  found  for  use  in  traffic 
paint. 

A  contrary  view  expressed  by  some 
commenters  is  that,  while  these  products 
are  not  custCMnarlly  produced  or  distrib¬ 
uted  for  sale  to  or  for  use  by  consumers 
nor  easily  accessible  to  children,  the 
small-size  packaging  of  these  special 
coatings  makes  than  available  to  the 
consuming  public  and  thus  accessible  to 
children.  Also,  a  building  which  is  indus¬ 
trial  or  ccxnmerclal  may  later  become 
residential.  However,  those  in  favor  of 
the  exemption  stated  that  precautionary 
labeling  would  prevent  any  misuse  of 
such  coatings  in  the  home. 

While  most  Industrial  and  commercial 
maintenance  coatings  are  not  available 
to  consumers  and  therefore  are  not  “con- 
smner  products”  within  the  scope  of  the 
ban,  the  Commission  realizes  that  some 
industrial  and  commercial  coatings  may 
be  customarily  sold  to  consumers  through 
retail  or  wholesale  sources  or  otherwise 
made  available  for  their  use.  The  Com¬ 
mission  believes,  however,  that  the  like¬ 
lihood  that  these  consumer  products  will 
be  used  on  surfaces  accessible  to  children 
is  small.  In  addition,  the  Commission  be¬ 
lieves  that  the  precautionary  labeling 
provisions  of  section  1303.3(a)  which  in¬ 
form  consiuners  of  the  areas  on  which 
the  paints  may  not  safely  be  applied,  will 
adequately  address  any  danger  of  misuse 
of  these  products. 

The  Commission  recognizes  the  im¬ 
portance  of  red  lead  primers  in  prevent¬ 
ing  the  corrosion  of  steel  structures  and 
yellow  lead  chromate  in  Insuring  the  du¬ 
rability  and  brilliance  of  traffic  paint. 


Therefore,  the  Commission  agrees  to  ex¬ 
empt  the  subject  <x>atings. 

(c)  Oraphie  art  coatings  (products 
marketed  solely  for  application  on  bill¬ 
boards.  road  signs  and  similar  uses  and 
for  identification  marking  in  industrial 
buildings.)  Most  of  the  comments  on  this 
propose  exemption  favored  granting  it. 
The  main  reasons  given  for  why  such  an 
exception  woiild  be  Justified  were  that 
these  lead-containing  paints  are  neces¬ 
sary  to  insure  durability  and  brillismce 
of  color  and  pose  no  hazard  to  children 
since  they  are  not  sold  or  Intended  for 
consiuner  use.  Some  ccxnmenters  stressed 
that  since  there  presently  exists  no  ac¬ 
ceptable  non-leaded  colcM'ant,  denying 
the  exertion  would  inevitably  result  In 
Increased  costs,  which  the  consuming 
public  would  ultimately  bear. 

Some  consumer  groups  stated  that 
graphic  art  coatings  are  packaged  in  such 
a  form  that  they  are  suitable  for  (xm- 
sumer  use  and.  therefore,  should  be  in¬ 
cluded  within  the  scope  of  this  regula¬ 
tion. 

The  Conunlssion  notes  that  while 
graphic  art  coatings  are  generally  m)- 
plied  by  professional  sign  painters  and 
are  usually  not  sold  to  consumers,  the 
signs  (billboards,  road  signs,  etc.)  are 
often  tor  the  use  of  cmisumers.  There¬ 
fore,  graphic  art  coatings  are  "consumer 
products.” 

The  Commission,  however,  believes  the 
coatings  should  be  exempt  from  the  scope 
of  this  regulation.  The  Ccunmlsslon  finds 
that  the  coatings  are  normally  applied 
to  areas  which  are  Inaccessible  to  chil¬ 
dren.  Although  the  Commission  recog¬ 
nizee  that  occasionally  graidiic  art  coat¬ 
ings  may  be  brought  into  the  home,  t^ 
would  not  be  frequoit.  The  Commission 
believes  the  precautionary  labeling  spec¬ 
ified  in  the  rule  should  address  any  po¬ 
tential  problem  of  application  to  inap¬ 
propriate  surfaces. 

(d)  Touchup  coatings  for  automobiles, 
agricultural  and  industrial  equipment, 
lawn  and  garden  equipment,  boats,  out¬ 
board  motors,  motorized  recreational 
vehicles,  and  appliances.  Industry  com¬ 
ments  supporting  this  proposed  exemp- 
tiem  stat^  that  it  is  unlikely  that  chil¬ 
dren  would  chew  on  the  hard  metal 
surfaces  to  which  these  touchup  coatings 
are  implied.  In  additlcm.  manufacturers 
expressed  concern  over  the  absence  of  an 
appropriate  substitute  material. 

Other  commenters  urged  that  these 
coatings  not  be  exempted  because  they 
are  readily  available  for  consumer  use. 

As  previously  discussed,  coatings  spe¬ 
cifically  designed  for  use  on  automobiles 
are  considered  motor  vehicle  equipment 
and  are  excluded  from  the  Commission’s 
jurisdiction  tmder  the  CPSA.  Similarly. 
U.S.  Coast  Guard  officials  inform  that 
coatings  applied  to  boats  or  their  com¬ 
ponent  parts  are  considered  boat  equip¬ 
ment  which  could  be  subjected  to  safety 
regulation  under  the  Federal  Boat  Safe¬ 
ty  Act  of  1971.  (CPSA  section  30(a)  (1) 
(G)  excludes  boats  and  boat  equipment 
which  could  be  subjected  to  safety  regu¬ 
lation  under  the  Federal  Boat  Safety  Act 
from  the  definition  of  "consumer  prod¬ 
uct.”)  Coatings  applied  to  motorized 


recreational  vehicles  would  in  most  in¬ 
stances  be  motor  vehicle  equipment  or 
boat  equlpmoit.  Therefore,  it  is  not  nec¬ 
essary  that  touchup  coatings  specifically 
for  use  on  automobiles,  boats,  motorized 
recreational  vehicles  and  outboard  mo¬ 
tors  be  exempted  by  the  Conunlssion 
since  they  are  not  within  the  scope  of 
the  regulation. 

Touch-up  coatings  for  agi'icultural 
and  industrial  equimnent,  lawn  and  gar¬ 
den  equipment,  and  appliwces,  are  avail¬ 
able  to  constuners  and  therefore,  fall 
within  the  coverage  of  the  CPSA.  The 
Commission  has  decided  to  grant  an  ex- 
emptlCHi  for  these  coatings.  The  Commis¬ 
sion  notes  that  the  coatings  are  applied 
over  small  areas  and  on  smrfaces  which 
do  not  lend  themselves  to  chewing  by 
children.  In  addlticxi,  the  Commission 
finds  that  the  warning  label  required 
by  section  1303.3(a)  will  provide  addi- 
tlmial  protectlcm  by  Indicating  to  the 
purchaser  that  such  coatings  should  not 
be  iu;H:aied  to  any  surface  accessible  to 
childr^ 

(e)  Exterior  marine  coatings  for  small 
craft  appUcaiion.  The  comments  endors¬ 
ing  this  proposed  exemption  onphasized 
that  lead-containing  marine  coatings  are 
necessary  to  control  corrosion  since  no 
effective  substitute  for  lead  is  currently 
available.  Other  comments  opposed  this 
proposal  because  small  craft  are  (rften 
stored  in  the  vicinity  of  consumers’ 
homes  and  the  coatings  may,  therefore, 
be  accessible  to  children. 

The  CPSA  excludes  boats  and  boat 
equipment  which  could  be  subjected  to 
safety  regulation  under  the  Federal  Boat 
Safety  Act  of  1971  from  the  definition 
oi  "(xmsumer  product”.  Since  exterior 
marine  coatings  tor  small  craft  are  con¬ 
sidered  to  be  "boat  equipment,”  the  Cwn- 
mlssion  concludes  that  it  need  not  ex¬ 
empt  these  products,  because  they  are 
not  within  the  jurlsdicticxi  of  the  CPSA. 

(f)  Exterior  rubber-based  roof  coat¬ 
ings.  Commenters  favoring  the  proposed 
exemption  stated  that  lead  oxides  are  the 
only  known  materials  available  for  im¬ 
proving  the  water  resistance  of  roofs. 
They  also  stressed  that  roofs  are  surfaces 
not  easily  accessible  to  children. 

However,  some  commenters  opposed 
exempting  these  coatings  because  roofs 
are  often  used  as  play  areas  for  urban 
children  and  therefore,  the  lead  content 
of  the  coatings  would  be  accessible  to 
children.  They  further  maintained  that 
lead  oxides  used  as  curing  agents  for 
liquid  coatings  are  replaceable  by  other 
metallic  oxides  as  well  as  certain  metal - 
free  organic  substances. 

The  Commission  has  decided  to  deny 
the  request  for  this  proposed  exemptimi 
because  it  is  possible  that  roofs  could  be 
converted  into  play  areas,  thereby  ex¬ 
posing  children  to  a  dangerously  high 
level  of  lead.  The  Conunlssion  believes 
that  there  are  practical  and  acceptable 
substitutes  for  lead  oxides  in  such  prod¬ 
ucts.  In  addition,  the  Cemunissiem  has 
concluded  that  an  exemption  should  not 
be  granted  because  industry  has  failed 
to  provide  sufficient  information  regard¬ 
ing  these  products  to  convince  the  Com- 
missi(Hi  to  act  favorably  on  the  request 
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(g)  Exterior  primer  coatings  for  wood 
siding  contain^  extractives  {products 
mccrketed  solelg  lor  tue  on  redwood  and 
cedar).  Commenters  fftvarlng  this  pro¬ 
posed  exemption  stated  that  the  primers 
are  Inaccessible  to  children  and  that  lead 
compounds  are  necessary  In  these  prim¬ 
ers  In  order  to  prevent  discoloration 
of  cedar  and  redwood  before  the  topcoat 
Is  applied. 

Several  commenters.  Including  an  In¬ 
dustry  commenter,  strongly  opposed  the 
exclusion  of  these  coatings  from  the 
regxilatlon.  They  recognised  that  a 
primer  need  only  be  used  cmce  and 
thus,  there  Is  no  build  up  of  layers  (the 
priniary  cause  of  lead  poisoning),  but 
Indicate  that  this  does  not  eliminate 
the  possibility  of  children  Ingesting  low- 
level  lead  paint  chips.  Also,  the  com¬ 
menters  p(Hnted  out  that  many  wood 
primer  coatings  are  suitable  for  a  variety 
of  wood  surfaces,  such  as  interior  wood 
paneling  and  wood  trim,  and  are  not 
exclusively  fw  outdoor  use.  The  com¬ 
menters  further  stressed  that  there  are 
presently  availaUe  several  non-lead 
substitutes  which  have  provided  satis¬ 
factory  results  in  preventing  discolora¬ 
tion. 

The  Commission  concludes  that  these 
lead-containing  primers  riMuld  not  be 
exempted  because  the  interior  surfaces 
(e.g.,  paneling,  trim)  and  exterior  sur¬ 
faces  (e.g.,  siding,  porches,  or  decks)  to 
which  theM  primers  are  applied  are  ac¬ 
cessible  to  children.  Also,  since  non-lead 
substitutes  are  readily  available  and  are 
produced  by  the  lecidlng  paint  manufac¬ 
turers,  banning  wood  primer  coatings 
containing  more  than  0.06  percent  lead 
should  not  create  aa  unreasonable 
burden  on  Industry. 

4.  Economic  Considerations.  Many 
comments  on  the  proposed  regulation 
related  to  the  economic  smd  practical 
effects  of  lowering  the  permissible  lead 
levri  for  paints  and  other  similar  sur¬ 
face  coatings.  These  comments  and  com¬ 
ments  on  the  draft  environmental  state¬ 
ment  are  extensively  addressed  In  the 
final  environmental  impact  statement 
which  is  on  file  with  the  CTouncll  on  En- 
vinximental  Quality  and  is  available  for 
public  Inspection  In  the  Office  of  the 
Secretary.  The  economic  comments  on 
the  August  10.  1076  proposal  are  brle^ 
discussed  below. 

The  primary  economic  effect  of  the 
pHHxised  regulation  would  be  to  elim¬ 
inate  the  use  of  lead  driers  In  pcdnts 
since  lead  pigments  are  already  pre¬ 
cluded  from  practical  use  under  the 
FHSA  0.5  percent  lead  restriction.  Sev¬ 
eral  Industry  commenters  noted  that  as 
a  result  of  the  rilmlnation  of  lead 
driers,  the  dnrlng  time  of  sc^ent- 
thlnned  paints  would  be  lengthened  and 
In  fact,  outside  painting  with  these 
products  at  temperatures  below  50*  P 
and  70  percent  or  more  relative  humid¬ 
ity  might  not  be  feasible. 

The  Commlsslmi  does  not  dispute  the 
accuracy  of  the  Industry  claim.  How- 
evmr.  the  Commission  points  out  that  the 
painting  industry  has  always  been 
plagued  by  %ba  vagaries  of  the  weather 
and  outdoor  painting  Is  not  normally 


done  during  periods  of  precipitation, 
freezing  temperatures,  and  high  winds. 
In  addition,  at  more  moderate  tempera¬ 
tures,  other  driers,  particularly  zlrcon- 
hun,  may  be  substituted  for  lead  with 
little  or  no  sacrifice  to  solvent-thinned 
paint  performance. 

Other  Industry  comments  stated  that 
the  adoption  of  the  0.06  percent  levd 
fcM*  ccoisumer  paints  would  force  a 
manufacturer  who  produced  both  con¬ 
sumer  and  commercial  type  paints  to 
segregate  his  equipment  to  prevent  con¬ 
tamination  of  the  consumer  paint.  The 
commenters  further  noted  that  this 
creates  a  heavy  burden  and  might  put 
certain  small  manufacturers  out  of  busi¬ 
ness.  A  consumer  group,  however, 
pointed  out  that  even  without  the  0.06 
percent  requirement,  manufactums 
must  maintain  strict  housekeeping 
standards  because  they  routinely  mix 
various  colors,  resins,  and  solvents. 

The  Commission  agrees  that  present 
operating  procedures  In  the  paint  In¬ 
dustry  require  segregation  of  Ingredi¬ 
ents  and  equipment  and  the  mainte¬ 
nance  of  go(^  housekeeping  practices  to 
assure  tint  and  color  fidelity  ctf  paints. 
The  C(mimisslon  believes  that  the  pre¬ 
vention  of  contamination  of  consumer 
products  with  residues  from  previously 
manufactured  batches  of  Industrial 
paints  should  require  only  strict  adher¬ 
ence  to  established  practices.  Further,  If 
additlonsd  housekeeping  requlranoits 
are  necessary  to  maintain  the  lead  level 
within  prescribed  limits,  the  Commis¬ 
sion  does  not  believe  that  the  Increased 
costs  will  be  great. 

Industry  representatives  also  com¬ 
mented  that  adoption  of  the  0.06  per¬ 
cent  level  would  result  in  significantly 
increased  costs  for  manufacturers  since 
they  would  have  to  test  paints  to  deter¬ 
mine  that  lead  levels  comply  with  the 
ban. 

First  of  all,  the  Cmnmlssion  notes  that 
several  commenters,  including  NPCA. 
stated  that  most  household  paints  today 
comply  with  the  0.06  percent  level.  Stud¬ 
ies  sponsored  by  the  Commission  have 
shown  that  over  95  percent  of  latex- 
based  and  nearly  70  percent  of  oil-based 
paints  Intended  for  consumers  have  lead 
levels  at  or  below  0.06  percent  See  "CPSC 
Lead-ln-Paint  Marketplace  Survey, 
1974-1975”.)  m  addition,  the  Commls- 
skm  does  not  agree  ttiat  small  manufac¬ 
turers  may  not  be  able  to  afford  the 
costs  of  testing  paints  for  lead  at  a  level 
of  0.06  percent.  The  data  available  to 
the  Commission  Indicate  that  the  costs 
of  testing  are  very  small  compared  with 
the  total  price  of  a  gallon  of  paint.  The 
Commission  believes  that  the  costs  of 
testing  may  be  further  reduced  by  re¬ 
quiring  certification  of  lead  cemtent  from 
suppliers  and  by  increased  quality  cem- 
trol  to  reduce  the  need  for  testing  each 
batch  of  products. 

6.  Exemption  for  Catalyzed  Coatings 
for  Radio-Controlled  Powered  Model  Air¬ 
craft.  On  March  19.  1976,  NPCA  peti¬ 
tioned  (HP  76-11)  for  the  exemption  of 
coatings  marketed  solely  for  use  cm 
radio-controlled  powered  model  aircraft 
from  classification  as  a  banned  substance 


under  the  lead-ln-palnt  regulations  of 
the  Federal  Hazardous  Substances  Act. 

The  Commission  has  determined  to 
grant  this  petition  and  to  Issue  an  ex¬ 
emption  for  these  coatings  at  this  time. 
Catalyzed  coatings  marketed  solely  for 
use  on  radio-controlled  powered  model 
aircraft  are,  therefore,  exempt  from  this 
banning  regulation,  provided  they  are 
labeled  in  accordance  with  section  1303.3 
(a). 

In  granting  the  exemption,  the  Com¬ 
mission  recognizes  that  the  planes  to 
which  these  coatings  are  applied  are  rel- 
atlvdy  expensive  and  are  marketed 
mainly  for  adult  use.  In  addition,  the 
coatings  themselves  are  expensive,  are 
sold  In  small  amoimts,  and  are  special¬ 
ized.  Therefore,  it  Is  \inllkely  that  they 
would  be  used  on  surfaces  from  which  it 
may  reasonably  be  expected  that  chil¬ 
dren  would  Ingest  the  dried  paint  film. 

6.  Future  Exemption  Requests.  The 
Commission  points  out  that  It  will  con¬ 
sider  other  exemptlcm  requests  that  are 
brought  to  its  attention.  The  requests 
should  comply  with  the  Commission's 
Procedures  for  Petitioning  for  Rulemak¬ 
ing  Under  Section  10  of  the  Consumer 
Product  Safety  Act  (16  CFR  1110,  41 
FR  43126,  September  29,  1976)  and 
should  be  accompanied  by  technical  data 
establishing  such  facts  as  why  lead  is  an 
essential  cmnponent  of  the  product(s) 
and/or  why  the  product(s)  presents  no 
risk  of  ingestion  by  children.  A  specific 
description  the  product.  Including  the 
complete  chemical  formulation  and  the 
product’s  name,  the  product’s  charact^- 
istics  after  application,  promotional  and 
labeling  Information,  and  Information  on 
the  use  patterns  of  the  product  should 
also  be  supplied.  In  addltlmi.  It  would  be 
helpful  to  the  Commission  in  evaluating 
requests  if  manufacturers  would  Include 
with  their  submissions  information  on 
their  substitution  plans  should  the  ex¬ 
emption  be  denied  and  Information  on 
whether  the  product  is  currently  being 
distributed. 

Manufacturers  may  request  confiden¬ 
tial  treatment  of  portions  of  submitted 
information  In  accordance  with  the 
Commission’s  regulations  imder  the 
Freedom  of  Information  Act.  (16  CFR 
§  1015,  issued  February  27, 1977  at  42  FR 
10490.) 

7.  Testing.  A  number  of  CNnments 
recommended  that  the  Commission 
adopt  and  Include  in  the  rule  a  uniform 
quantitative  method  of  testing  for  lead 
in  paint.  The  Commlsslcm  has  decided 
not  to  prescribe  any  specific  method  for 
testing  paints  for  their  lead  content.  The 
Commission  recognizes  that  analytical 
chemistry  Is  a  dynamic  science  and  that 
the  Inclusion  of  a  specific  procedure 
within  the  rule  might  reduce  scientific 
activity  and  initiative.  It  might  also  de¬ 
lay  the  use  of  newer,  and  possibly  sim¬ 
pler,  procedm^  Any  scientifically  ac¬ 
ceptable  method  can  be  used  to  deter¬ 
mine  the  lead  content  of  cmisiuner 
paints.  The  Commission,  upon  request, 
will  supply  details  of  the  procedure  used 
by  its  UUsorstorles  for  this  purpose. 

8.  EffecUne  date.  CMnmentezs  have 
suggested  various  effective  dates  for  the 
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regiilatlcm,  ranging  from  6  months  to 
5  years  after  prmnulgatlon.  One  com- 
menter  suggest  that  the  0.06  percent 
level  be  phased  in  gradually  over  a  one 
to  three  year  period. 

The  Commission  notes  that  those 
manufacturers  who  presently  produce 
paint  containing  more  than  0.06  percent 
lead  must  reformulate  their  product  to 
use  n(»i-lead  driers,  order  and  receive 
and  certify  ingredients,  test  pilot 
batches,  set  up  production  of  the  prod¬ 
uct,  and  arrange  for  testing  of  produc¬ 
tion  batches.  Manufacturers  of  children’s 
articles  and  furniture  must  be  able  to 
locate  certified  supplies  of  complying 
paint. 

The  Cmnmisslon  believes  that  a  180- 
day  effective  date  would  give  all  but  the 
most  inefficient  firms  enough  time  to  be¬ 
come  fully  aware  of  the  requirements  of 
the  regulation  and  make  the  adjustments 
in  producUcm  outlined  above.  The  Com¬ 
mission  also  believes  that  manufacturers 
of  products  which  must  use  complying 
paint  will  be  able  to  make  the  necessary 
arrangements  within  this  time  period. 
The  Commission  notes  that  many  paints 
already  comply  with  the  0.06  percent 
level. 

In  addition,  the  Commission  points 
out  that  it  has  received  no  data  con¬ 
vincingly  demonstrating  the  need  for  a 
longer  period  of  time  to  comply. 

Section  9(d)(1)  of  the  CPSA  states 
that  if  the  Commission  wants  to  make 
a  omsiuner  product  safety  rule  effective 
more  than  180  days  from  the  date  of 
promulgation,  the  Commission  must 
make  a  special  finding  that  a  later  effec¬ 
tive  date  is  in  the  public  interest  The 
Commission  is  miable  to  make  such  a 
finding  with  regard  to  this  ban.  The 
Commission  has  determined,  however,  to 
make  this  ban  applicable  only  to  prod¬ 
ucts  subject  to  the  ban  that  are  manu¬ 
factured  after  the  effective  date.  Ihe 
Commission  believes  that  applicability  of 
the  regulations  to  all  goods  in  commerce 
on  the  effective  date  would  pose  very 
difficult  compliance  ix'oblems  for  the 
wholesalers  or  retailers  of  either  paint 
or  painted  products.  The  impact  would 
probably  be  especially  large  on  small 
businesses.  The  Ccnnmisslon  (xmcludes 
that  such  an  Impact  is  unwarranted  in 
view  of  the  purpose  of  the  regulation  to 
prevent  the  future  buildup  of  unneces¬ 
sarily  high  levels  of  lead  in  layers  of 
dried  paint.  Moreover,  this  policy  is  con¬ 
sistent  with  the  LBPPPA  in  which  “lead- 
based  paint’’  is  defined  as  paint  con¬ 
taining  more  than  0.06  percent  lead 
manufactured  after  the  act’s  effective 
date  (June  23,  1977).  Paint  manufac¬ 
tured  ix-ior  to  the  effective  date  ot  the 
CPSA  regulation  but  sold  after  that  date 
must  still  comply  with  the  0.5  percent 
limit  of  the  FH8A  regulaticm  so  the 
Commission  believes  that  the  public  wUl 
not  be  unprotected  while  paint  inven¬ 
tories  are  depleted. 

INSCRIPTION  or  THE  Ban 
Terms  of  the  ban.  In  Part  1303,  the 
following  consumer  products  are  de¬ 
clared  to  be  banned  hazardous  products 


\mder  section  8  of  the  Consumer  Prod¬ 
uct  Safety  Act: 

(1)  Paint  and  similar  surface-coating 
materials  that  contain  lead  or  lead  cmn- 
pounds  and  in  which  the  lead  ccmtent 
(calculated  as  lead  metal)  exceeds  0.06 
percent  of  the  total  weight  of  the  non- 
volatile  content  of  the  paint  or  the 
weight  of  the  dried  paint  film. 

(2)  Toys  and  other  articles  intended 
for  use  by  chUdrm  that  bear  paint  or 
similar  surface-coating  materials  that 
contain  lead  m*  lead  compounds  and  in 
which  the  lead  cmitent  (calculated  as 
lead  metal)  exceeds  0.06  percent  of  the 
total  weight  of  the  nonvolatile  content 
of  the  paint  or  the  V^ght  of  the  dried 
paint  film. 

(3)  Furniture  articles  that  bear  paint 
or  similar  surface-coating  materials  that 
contain  lead  or  lead  compounds  and  In 
which  the  lead  content  (calculated  as 
lead  metal)  exceeds  0.06  percmt  of  the 
total  weight  of  the  nmivolatile  content 
of  the  paint  or  the  weight  of  the  dried 
paint  film. 

“Paint  and  similar  surface-coating 
materials,”  “toys  and  other  articles  in¬ 
tended  for  use  by  children,”  and  “furni¬ 
ture  articles”  are  defined  in  S  1303.2.  ’The 
deflnitkm  of  “furniture  articles”  indi¬ 
cates  that  iq;H>liances  such  as  ranges,  re¬ 
frigerators,  and  dishwashers,  fixtures 
such  as  bathroom  fixtures,  kitchen  cabi¬ 
nets,  and  chandeliers,  and  other  house¬ 
hold  items  such  as  window  shades  and 
Venetian  blinds  are  not  covered  by  the 
regulation. 

The  following  products  are  specifically 
exempted  from  the  ban: 

(1)  Mirrors  which  are  part  of  furni¬ 
ture  articles  to  the  extent  they  bear 
lead-containing  backing  paint. 

(2)  Artists’  paints  and  related  mate¬ 
rials. 

The  following  products  are  specifically 
exempted  from  the  ban,  provided  they 
bear  the  cautionary  labeling  specified  in 
S  1303.3(a) : 

(1)  Agricultural  and  Industrial  equip¬ 
ment  refinlsh  coatings. 

(2)  Industrial  (and  commercial)' 
building  and  equipment  maintenance 
coatings,  including  traffic  and  safety 
marking  coatings. 

(3)  Graphic  art  coatings  (l.e.,  prod¬ 
ucts  marketed  solely  for  application  on 
billboards,  road  signs,  and  similar  uses 
and  for  identification  marking  in  indus¬ 
trial  buildings). 

(4)  Touchup  coatings  for  agricultural 
equipment,  lawn  and  garden  equipment, 
and  appliances. 

(5)  Catalyzed  coatings  marketed 
solely  for  use  on  radlo-cmitrolled  model 
powered  aircraft. 

Scope  and  application.  Since  this  ban 
is  being  issu^  under  the  Consumer 
Produet  Safety  Act,  the  rule  applies  only 
to  those  products  that  are  “consumer 
products”  as  defined  in  section  3(a)(1) 
of  the  Act.  Accordingly,  the  regulation 
applies  to  items  subject  to  the  ban  that 
are  customarily  produced  or  distributed 
for  sale  to  or  for  the  use,  consumption, 
or  enjoyment  of  consumers.  Paints  and 
coatings  for  motor  r^icles  and  boats 


are  not  Included  within  the  scope  of  the 
ban.  In  addition  to  those  products  which 
are  sold  directly  to  consumers,  the  ban 
applies  to  products  which  are  used  or 
enjoyed  by  consumers  after  sale,  such 
as  paints  used  in  apartments,  8cho<^ 
hospitals,  parks,  playgrounds,  and  pub¬ 
lic  buildings  or  other  areas  where  con¬ 
sumers  will  have  direct  access  to  the 
painted  surface. 

Findings 

1.  CPSA  Section  t.  Section  8(1)  and 
(2)  of  the  CPSA  require  that,  before  is¬ 
suing  a  consumer  product  safety  rule 
declaring  a  product  to  be  a  baimed  haz¬ 
ardous  product,  the  Commission  shall 
find  (1)  that  the  product  presents  an 
unreasonable  risk  of  injury  and  (2)  that 
no  fesisible  safety  standard  can  ade¬ 
quately  protect  the  public  frmn  the  un¬ 
reasonable  risk  of  injury  associated  with 
the  product. 

(a)  Unreasonable  risk  of  injury.  This 
regulatimi  is  intended  to  reduce  or  elim¬ 
inate  the  unreasonable  risk  of  injury 
associated  with  lead  poisoning  in  chil¬ 
dren.  The  main  source  of  lead  in  child¬ 
hood  lead  poisoning  is  lead-containing 
paint.  Lead-containing  paint  or  peelings 
are  sometimes  eaten  by  children,  espe¬ 
cially  those  with  pica  (a  poorly  imder- 
stood  phenomenon  meaning  the  repeti¬ 
tive  ingestion  of  nonfood  substances). 
Certain  surfaces,  such  as  toys  or  furni¬ 
ture,  are  easily  accessible  to  children  for 
the  ingestion  of  such  chips  and  there¬ 
fore,  present  a  particular  hazard. 

The  adverse  health  effects  of  such 
poisoning  in  children  are  numerous  and 
can  cause  a  wide  range  of  disorders  such 
as  hyperactivity,  slowed  learning  abil¬ 
ity,  withdrawal,  blindness,  and  even 
death.  These  effects  are  discussed  in 
more  detail  in  section  1303.5(a)  of  Part 
1303. 

The  Commission  believes  that  the  Con¬ 
gressional  int«it  expressed  in  the 
amended  LBPPPA  is  for  all  paint  for 
consumer  use  which  meets  the  LBPPPA 
definition  of  “lead-based  paint,”  as  deter¬ 
mined  by  the  Commission  in  LBPPPA 
proceedings,  and  certain  consumer  prod¬ 
ucts  bearing  such  paints  (notably  toys 
and  other  children’s  articles  and  furni¬ 
ture)  to  be  considered  as  presenting  an 
"unreasonable  risk  of  injury”  as  that 
term  is  used  in  sectimis  8  and  9  of  the 
CPSA.  This  Intent  is  manifested  in  the 
LBPPPA  by  provisions  directing  this  and 
other  federal  agencies  to  take  certain 
regulatory  actions  with  respect  to  “lead- 
based  paint”,  including  the  specific  pro¬ 
vision  directing  the  CPSC  to  prohibit  the 
application  of  “lead-based  p^t”  to  any 
toy  or  furniture  article. 

In  addition,  in  determining  whether 
a  specific  risk  of  injury  is  “unreasmi- 
able”,  the  Commission  balances  the  prob- 
aUlity  that  the  risk  will  result  in  harm 
and  the  gravity  of  the  harm  against  a 
rule’s  effect  on  the  product’s  utility,  cost, 
and  availability  to  the  consumer. 

The  C(Hnmission  notes  that  the  seri¬ 
ousness  of  the  lead  poisming  probton  la 
well  documented.  (See  National  Academy 
of  Sciences,  Recommendati(»8  for  the 
Prevention  of  Lead  Poisoning  In  Chll- 
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dren,  Washlngtwi,  D.C.,  July,  1978.)  Hie 
CommlsslMi  further  points  out  that  its 
own  studies  have  shown  that  over  95  per¬ 
cent  of  latex-based  and  nearly  70  percent 
of  oil-based '  paints  intended  for  con¬ 
sumers  have  lead  levels  at  or  below  0.08 
percent.  The  Commissicm  believes  that 
the  eli^natlcxi  of  lead  driers  in  paints 
will  not  affect  their  utility  since  in  most 
cases  satisfactory  substitutes  are  cur¬ 
rently  available.  Therefore,  the  Commis¬ 
sion  concludes  that  the  impact  of  this 
ban  on  the  utility,  cost,  and  availability 
of  paints,  toys  and  other  children's  ar¬ 
ticles,  and  furniture  is  outweighed  by  the 
need  to  protect  the  public  from  the  haz¬ 
ard  associated  with  lead-containing 
paints. 

Accordingly,  the  Commission  finds 
that  the  following  products  present  an 
unreasonable  risk  of  injury: 

1.  Paint  and  other  similar  surface¬ 
coating  materials  that  contain  lead  or 
lead  compounds  of  which  the  lead  con¬ 
tent  (calculated  as  lead  metal)  is  in  ex¬ 
cess  of  0.08  percent  lead  which  is  defined 
under  the  LBFFPA  as  lead-based  paint.  ’ 

2.  Toys  and  other  articles  intended  for 
use  by  children  that  bear  any  paint  or 
similar  surface-coating  materials  con¬ 
taining  more  than  0.08  percoit  lead. 

3.  Articles  of  furniture  that  bear  any 
paint  or  similar  surface-coating  ma¬ 
terials  containing  more  than  0.08  percent 
lead. 

(b)  No  Feasible  Safety  Standard.  The 
Commission  is  not  aware  of  a  techno¬ 
logically  feasible  im>cedure  for  detoxify¬ 
ing  a  hazardous  quantity  of  lead  when 
present  in  paint.  Accm'dlngly,  the  Com¬ 
mission  finds  that  a  safety  standard  for 
paint  and  similar  surface-coating  ma¬ 
terials  containing  more  than  0.08  percent 
lead  is  not  feasible  and  wotdd  not  ade¬ 
quately  protect  the  public  from  the  un¬ 
reasonable  risk  of  Injury  associated  with 
these  products. 

2.  CPSA  Section  9(b).  Section  9(b)  of 
the  CPSA,  15  nJ3.C.  2058(b) ,  as  amended 
requires  the  Commission  to  consider  and 
take  into  account  in  the  promulgation 
of  a  rule  the  special  needs  of  elderly 
and  handicapped  persons  to  determine 
the  extent  to  which  such  persons  may  be 
adversely  affected  by  such  rule.  The 
ComxnisSion  has  considered  these  needs 
and  has  determined  that  no  adverse 
effect  on  elderly  or  handicapped  persons 
will  result  from  this  regulation.  It  is  in 
the  best  interest  of  the  entire  public,  in¬ 
cluding  the  elderly  and  handicapped, 
that  overall  lead  levels  in  paint  be  re¬ 
duced. 

3.  CPSA  Section  9(c) .  Section  9(c)  of 
the  CPSA  requires  tiiat  prior  to  promul¬ 
gating  a  consumer  product  safety  rule 
the  Conunlsslon  shall  consider  and  shall 
make  appropriate  findings  for  inclusion 
in  such  a  rule  as  to:  (1)  The  degree  and 
nature  of  the  risk  of  injury  the  rule  is 
designed  to  eliminate  or  reduce;  (2)  the 
approximate  number  of  consumer  prod¬ 
ucts,  or  types  or  classes  thereof,  subject 
to  such  rule:  (3)  the  need  of  the  public 
for  the  cmisumer  products  siibject  to 
such  rule,  and  the  probable  effect  of 
such  rule  up<m  the  utility,  cost,  or  avail¬ 
ability  of  such  products  to  meet  such 


need:  (4)  any  means  of  achieving  the 
effect  oi  the  order  while  minimizing  ad¬ 
verse  effects  on  competition  or  disrup¬ 
tion  or  dislocation  of  manufacturing  and 
other  commercial  practices  c<mslstent 
with  the  public  health  and  safety;  (5) 
that  the  rule  is  reasonaUy  necessary  to 
eliminate  or  reduce  an  unreasonable  risk 
associated  with  such  product;  and  (8) 
that  the  promulgation  of  the  rule  is  in 
the  public  interest  (15  U.S.C.  2058(c) ) . 

Ihe  findings  required  by  Section  9(c) 
of  the  act  have  been  made  by  the  Com¬ 
mission  and  are  Incorporated  in  S  1303.5 
of  the  rule  below. 

EbmsoioiKinrAL  Impact  or  thb  Bam 

Pursuant  to  its  responsibilities  under 
the  National  Envlromnental  Policy  Act 
(NEPA)  (42  UJ3.C.  4321-4347  as 
amended  by  Pub.  L.  94-83,  August  8, 
1975),  the  Commission  has  cmisidered 
the  potential  environmental  effects  of 
this  regulation  and  has  prepared  an  en- 
vircmmental  impact  statement  to  reflect 
this.  A  draft  sU^ment  was  submitted  to 
the  Council  on  Environmental  Quality 
which,  in  the  Fedxral  Register  Feb¬ 
ruary  4.  1977  (42  FR  6879),  announced 
that  the  document  was  available  for 
public  comment.  Pursuant  to  Council 
Ouldelines  (40  CTR  1500  et  seq.) ,  public 
comment  was  allowed  for  45  da^  from 
publication  of  the  notice  of  availability. 

TTm  Commission  addressed  the  com¬ 
ments  that  were  received  in  the  final 
stat^ent,  dated  May  2, 1977.  The  avall- 
ablll^  of  the  final  impact  statement  was 
announced  in  the  PxoxRAt  Register  of 
June  10.  1977  (42  FR  29948) .  The  final 
statement  may  be  inspected  in  the  Of¬ 
fice  oi  the  Secretary  of  the  Commission. 

COMCLUSIOM 

Having  considered  the  published  pro¬ 
posal,  the  oral  and  written  responses  to 
the  pnqposal,  and  other  relevant  mate¬ 
rial.  the  Commission  Issues  a  ban  of 
lead-containing  ixUnt,  toys  and  other 
children’s  articles,  and  fumitiu^  bear¬ 
ing  such  paint  as  set  forth  below. 

Theref(»«.  pursuant  to  the  provisions 
of  the  Consumer  Product  'S^ety  Act 
(secs.  8  and  9.  88  Stat.  1215-17,  as 
amended,  90  Stat.  506,  15  U.S.C.  2057, 
2058) ,  a  new  Part  1303  is  added  to  Title 
16,  Chapter  n.  Subchapter  B,  as  follows: 

PART  1303— LEAD4»NTAININQ  PAItfT 

AND  CERTAIN  CONSUMER  PRODUCTS 

BEARING  LEAD-CONTAINING  PAINT 

1303.1  Scope  and  application. 

1303.2  De&nltlons. 

1303.3  Exemptions. 

1303.4  Banned  hazardous  products. 

1303.6  Findings. 

Authoritt;  Secs.  8,  9,  86  Stat.  1215-1217, 
as  amended  90  Stat.  506;  15  U.S.C.  2057,  2058. 

§  1303.1  Scope  and  application. 

(a)  In  this  Part  1303,  the  Ccmsumer 
Product  Safety  Commission  declares  that 
paint  and  similar  surface-coating  mate¬ 
rials  for  ctmsumer  use  that  contain  lead 
or  lead  compounds  and  in  which  the  lead 
content  (calculated  as  lead  metal)  is  in 
excess  oi  0.06  percent  of  the  weight  of 
the  total  nonvolatile  content  of  the  paint 


or  the  weight  of  the  dried  paint  film 
(which  paint  and  similar  surface-coating 
materials  are  referred  to  hereafter  as 
“lead-containing  paint'’)  are  banned 
hazardous  products  under  sections  8  and 
9  of  the  Consumer  Product  Safety  Act 
(CPSA),  15  UB.C.  2057,  2058.  (See  Parts 
1145.1  and  1145.2  for  the  Commis¬ 
sion’s  finding  xmder  secticm  30(d)  of  the 
Consumer  Product  Safety  Act  (CPSA) 
that  it  is  in  the  public  interest  to  regu¬ 
late  lead-cont^lng  paint  and  certain 
consumer  products  bearing  such  paint 
under  the  CPSA.)  The  following  con¬ 
sumer  products  are  also  declared  to  be 
banned  hazardous  products: 

(1)  Toys  and  other  articles  intended 
for  use  by  children  that  bear  “lead-con¬ 
taining  paint’’. 

(2)  Furniture  articles  for  consumer  use 
that  bear  “lead-containing  paint’’. 

(b)  This  -ban  applies  to  the  products 
in  the  categories  described  in  paragraph 
(a)  oi  this  section  that  are  manufactuii^ 
afto:  February  27,  1978,  and  which  are 
“consumer  products’’  as  that  term  is  de¬ 
fined  in  section  3(a)  (1)  of  the  Consumer 
Product  Safety  Act.  Accordingly,  those 
of  the  products  described  above  that  are 
customarily  produced 'or  distributed  for 
sale  to  or  for  use,  consumption,  or  enj<y- 
ment  consumers  in  or  around  a  house¬ 
hold,  in  schools,  in  recreatkm.  or  other¬ 
wise  are  covered  by  the  regulation.  Paints 
and  coatings  for  motor  vdilcles  and 
boats  are  not  Included  within  the  scope 
of  the  ban  because  they  are  outside  the 
statutory  definition  of  “consumer  prod- 
uet“.  In  addition  to  those  products  which 
are  sold  directly  to  cmisumers,  the  ban 
applies  to  products  which  are  used  or  en¬ 
joyed  by  consumers  after  sale,  such  as 
paints  used  in  residences,  schocds,  hospi¬ 
tals,  parks,  playgrounds,  and  public 
buUdli^  or  othn:  areas  where  cMisumers 
will  have  direct  access  to  tiie  painted 
surface. 

(c)  The  Commission  has  issued  the  ban 
because  it  has  found  (1)  that  there  is  an 
unreasonable  risk  of  lead  polsmiing  in 
children  associated  with  lead  ccmtent  of 
over  0.06  percoit  in  pctints  and  coatings 
to  which  children  have  access  and  (2) 
that  no  feasible  consumer  product  safety 
standard  imder  the  C7E*SA  would  ade¬ 
quately  protect  the  public  from  this  risk. 

§  1303.2  Dellnition». 

(a)  The  definitions  in  section  3  of  the 
Consumer  Product  Safety  Act  (15  UB.C. 
2052)  shall  i^ply  to  this  Part  1303. 

(b)  FOr  purposes  of  this  Part: 

(1)  “Paint  uid  other  similar  surface- 
coating  materials’’  means  a  fiuid,  semi¬ 
fluid,  or  other  material,  with  or  without 
a  suspension  of  finely  divided  coloring 
matter,  which  changes  to  a  scdid  film 
when  a  thin  layer  is  applied  to  a  metal, 
wood,  stone,  paper,  leather,  cloth,  plastic, 
or  other  surface.  Hils  term  does  not  in¬ 
clude  printing  inks  or  those  materials 
which  actually  beccMne  a  part  of  the  sub¬ 
strate.  such  as  the  pigment  in  a  plastic 
article,  or  those  materials  which  are 
actually  bonded  to  the'sUbstrate,  such  as 
by  electr(H>lating  or  ceramic  glazing. 

(2)  “Lead-containing  paint’’  means 
paint  or  other  similar  siul^  coating 
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materials  r^nta^ining  lead  or  lead  com¬ 
pounds  and  In  which  the  lead  content 
(calculated  as  lead  metaD  Is  In  excess  of 
0^6  percent  by  weight  of  the  total  non- 
v^tUe  content  of  the  paint  or  the 
weight  of  the  dried  pcdnt  film. 

(3)  **Toys  and  other  articles  Intended 
lor  use  by  children”  means  those  toys 
and  other  articles  which  are  Int^ded  to 
be  entrusted  to  or  for  use  by  children, 
nils  would  not  Include  all  articles  to 
which  children  might  have  access  simply 
because  they  are  present  in  a  household. 

(4)  **Fumlture  article”  means  those 
movable  articles.  (1)  used  to  support 
pet^le  or  things ;  (11)  other  functional  or 
decorative  furniture  articles,  including, 
but  not  limited  to,  products  such  as 
beds.  b<x>kcases.  chairs,  chests,  taldes, 
dressers,  desks,  pianos,  console  televi- 
alons,  and  sofas.  The  term  "furniture 
article”  does  not  Include  appliances,  such 
as  ranges,  rrtrlgerators,  dishwashers, 
clojhes  washers  and  dryers,  air  condl- 
tlosMTS,  humidifiers,  and  dehumidifiers; 
fixtures  such  as  bathroom  fixtures,  built- 
in  cabinets,  chandeliers,  windows,  and 
doors;  or  household  itons  such  as  win¬ 
dow  shades,  Venetian  blinds,  or  wall 
hangings  and  draperies. 

'§1303.3  Exenptione. 

^  (a)  The  categories  of  products  listed 

In  paragraph  (b)  of  this  section  ue  ex¬ 
empted  from  the  8C(^  of  the  ban  estab¬ 
lished  by  this  Part  1303,  provided: 

(1)  That  these  products  bear  on  the 
main  panel  of  their  label.  In  addition  to 
any  i**<*u«g  that  may  be  otherwise  re¬ 
quired,  the  signal  word  "Warning”  (un¬ 
less  some  otho:  signal  word  Is  required) 
anri  the  following  statement:  “Contains 
Lead.  Dried  Film  of  This  Paint  klay  Be 
Haimful  If  Eaten  or  Chewed.” 

(2) (i)  That  these  products  also  bear 
on  their  label  the  following  additional 
statement  or  its  practical  equivalent: 

Do  zv>t  ^ply  on  toys  and  otber  children's 
articles,  furniture,  or  Interior  surfaces  of  any 
dwelling  or  faculty  which  may  be  occupied 
or  used  by  ebUdivn. 

Do  not  iq^ly  on  exterior  surfaces  of  dwell¬ 
ing  units,  such  as  window  aUls,  porches, 
stairs,  or  raUings,  to  which  children  may  be 
comnumly  axpooed. 

I  Keep  out  of  reach  of  chUdren. 

(11)  If  the  statement  required  by  the 
preceding  paragnq^  (a)  (2)  (1)  is  placed 
m  a  label  pand  other  than  the  main 
panel,  the  label  statement  required  to  be 
on  the  main  panel  by  paragnqih  (a)  (1) 
of  this  section  shall  contain  the  following 
additional  statement:  "See  other  cau¬ 
tions  on -  (insert  ‘side’  or  ‘back’,  as 

appropriate)  pand.” 

(3)  That  the  placement,  consplcuous- 
ness,  and  contrast  of  the  label  statements 
required  by  this  section  (a)  comply  with 
the  requirements  of  the  Federal  Has- 
ardous  Substances  Act  at  16  CFR 
1500.121. 

(b)  The  following  products  are  ex¬ 
empt  from  the  scope  of  the  ban  estab- 
lldied  by  this  Part  1303,  provided  they 
cmnply  with  the  requirements  of  para¬ 
graph  (a)  ef  fhlseeettcm: 

<1)  AgrIMItaral  and  industrial  equlp- 
jneni  refinlsh  coatings. 


RULES  AND  REGULATIONS 

(2)  Ixulustrlal  (axid  commercial) 
building  and  equipment  maintenance 
coatings,  including  trsific  snd  safety 
marking  coatings. 

(3)  Graphic  art  coatings  (i.e.,  products 
marketed  solely  for  application  on  bill¬ 
boards,  road  signs,  and  similar  uses  and 
for  Identification  nuuklng  in  industrial 
buildings). 

(4)  Touchim  coatings  for  agricultural 
equipment,  lawn  and  garden  equipment, 
and  appliances. 

(5)  Catalyzed  coatings  marketed  solely 
for  use  on  radio-contrc^ed  model  pow¬ 
ered  aircraft. 

<c)  The  following  products  are  exempt 
from  the  scope  of  the  ban  established  by 
Part  1303  (no  cautionary  labeling  Is 
required) : 

(1)  Mirrors  which  are  part  of  furni¬ 
ture  articles  to  the  extent  that  they  bear 
lead-containing  backing  paint. 

(2)  Artists’  paints  and  related  mate¬ 
rials. 

§  1303.4  Bannrd  hazardous  products. 

The  following  c(msumer  products, 
manufactured  after  Febnmry  27.  1978. 
unless  exempted  by  i  1303.3,  are  banned 
hazardous  products  (see  the  definitions 
in  section  1303.2) : 

(a)  Paint  and  other  similar  surface- 
coating  materials  which  are  "lead-con¬ 
taining  paint.” 

(b)  Toys  and  other  articles  Intended 
for  use  by  chUdren  that  bear  "lead- 
containing  paint.” 

(c)  Furniture  articles  that  bear  "lead- 
c<mtalnhig  pidnt." 

§  1303.5  Findings. 

(a)  The  degree  and  nature  of  the  risk 
of  injury.  (1)  The  CommlSBlon  finds  that 
Uie  risk  of  injury  which  this  regulation 
is  designed  to  eliminate  or  reduce  is  lead 
poisoning  in  children.  The  adverse  ef¬ 
fects  of  this  poisoning  in  children  can 
cause  a  range  of  disorders  sxKh  as  hy¬ 
peractivity.  slowed  learning  abm^. 
withdrawal,  blindness,  and  even  death. 
The  final  Environmental  Impact  State¬ 
ment  on  Lead  in  Paint  which  Is  on  file 
with  the  President’s  Council  on  Envi¬ 
ronmental  Quality  (and  available  for  In- 
Q)ectlon  In  the  Office  of  the  Secretary) 
contains  in  Appendix  A  a  detailed  dis¬ 
cussion  of  the  Iwalth  effects  of  lead  In 
paint.  These  eets  will  only  be  sum- 
mariaed  here. 

(2)  Lead  Is  a  cumulative  toxic  heavy 
metal  which.  In  humans,  exerts  its  effects 
on  the  renal,  hematopoietic,  and  nervous 
systems.  Newer  concepts  Indicate  that 
there  are  three  stages  to  childh(xxl  lead 
poisoning.  The  adverse  health  effects  In 
the  first  stage  are  not  clinically  present 
but  metalx^c  changes  can  be  observed. 
During  the  second  stage  or  symptomatic 
stage  such  sympUxns  as  loss  of  appetite, 
vomiting,  apathy,  drowsiness,  and  Ina¬ 
bility  to  coordinate  voluntary  muscle 
movements  occur.  The  aftereffects  this 
stage  Include  seizure  disorders  as  well  as 
various  behavioral  and  functional  dis¬ 
orders  which  are  often  Included  under 
the  htifi-rt*"C  brain  dysfunc- 


ttoiL  Stodlw  suggest  that  this  syiidrome 
may  Include  hyperactivity.  Impulsive 


behavior,  prolonged  reaction  time, 
perceptual  dlscirders  and  slowed  lekming 
ability.  The  adverse  health  effects  of  the 
third  stage  may  be  permanent  and  can 
include  blindness,  mental  retardation, 
behavior  disorders,  and  death. 

(3)  The  Commission  notes  that  chil¬ 
dren  with  pica  are  of  special  concern 
with  regard  to  lead  poisoning.  Pica,  the 
repetitive  ingestion  of  nonfood  sub¬ 
stances,  occurs  in  50  percent  of  children 
between  the  ages  of  one  and  three,  and 
studies  indicate  that  at  this  age  lead 
is  absorbed  more  rapidly  than  lead  Is  ab¬ 
sorbed  In  adults.  Pica  for  i}alnt  is  believed 
to  be  episodic  and  can  occur  2  to  3  times 
a  week. 

(4)  The  Commission  also  notes  that 
there  are  no  reports  of  Injuries  caused  by 
lead  paint  poisoning  in  the  Commlssi(m’s 
National  Electnmic  Injury  Surveillance 
System  (NEISS)  data,  which  reflect  hos¬ 
pital  emergency  room  treatment.  Lead 
paint  pols(Xilngs  result  from  a  chronic 
hazard  rather  than  fKHn  an  acute  haz¬ 
ard  of  the  type  generally  treated  In  emer¬ 
gency  rooms;  and  NEISS  repmtlng, 
therefore,  does  not  reflect  this  type  of 
chronic  hazard  or  Injuries. 

(5)  Former  n.S.  Surgeon-General 
Jesse  L.  Steinfeld.  however,  estimated  In 
1971  that  400,000  pre-school  American 
children  have  elevated  body  lead  bur¬ 
dens.  The  National  Bureau  ot  Standards 
In  1972  estimated  that  600.000  young 
children  have  unduly  high  lead  blood 
content. 

(b)  Products  nihject  to  this  ban.  (1) 
'The  products  banned  by  this  rule  are 
listed  In  section  1303.4. 

(2)  The  term  "paint”  ctxnprises  a  va¬ 
riety  of  coating  materials  such  as  Interior 
and  exterior  household  paints,  varnishes, 
lacquers,  stains,  enamels,  primers,  and 
similar  coatings  formulated  for  use  on 
various  surfaces.  Based  on  1976  data,  the 
Commission  estimates  that  over  400  mil¬ 
lion  galkxis  of  paint  a  year  valued  at  ap¬ 
proximately  $2.5  billion  could  potentially 
be  subject  to  this  rule. 

(3)  All  products  commonly  known  as 
toys  and  other  articles  Intended  for  the 
use  of  children  are  subject  to  this  rule. 
The  categories  oi  products  within  this 
classificatkm  are  numerous  and  Include 
Items  and  equipment  for  play,  amuse¬ 
ment,  education,  physical  fitness,  and 
care  of  chUdren.  RetaU  sales  In  1976  of 
products  considered  to  be  toys  or  other 
articles  Intended  for  use  of  (^dren  are 
estimated  at  around  $4  billion. 

(4)  For  the  purposes  of  this  rule,  fur¬ 
niture  articles  are  certain  movable  arti¬ 
cles  used  to  8um>ort  pe(HPle  or  things  or 
other  functi(«al  or  decorative  furniture 
articles  such  as  couches,  beds,  tables, 
chairs,  chests,  and  the  like.  Appliances 
and  simUar  equipment,  household  fix¬ 
tures,  and  certain  other  household  Items 
such  as  window  shades,  blinds,  wall 
hanging*,  and  the  like  are  not  Included 
within  the  definition  of  furniture.  The 
regulation  applies  to  furniture  for  use  In 
households,  schools.  In  recreation,  or 
otherwise,  m  1972.  the  value  of  shipments 
of  Items  ot  furniture  such  as  those  named 
above  was  ae  follows:  wood  housdiiold 
furniture  $2,716  million;  metalhousehold  ^ 
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furniture  $859  million;  wood  television 
and  radio  cablneto  $293  mUll<m;  and  $190 
million  tor  other  household  furniture 
made  of  plastic,  reed  and  rattan.  (Not  In¬ 
cluded  In  the  above  are  some  $2'bllll(xi 
worth  of  upholstered  furniture  and  $300 
million  In  convertUsle  sofas,  chair  beds 
and  studio  couches.) 

(c)  Need  of  the  public  for  the  products 
and  effects  of  the  rule  on  their  utility, 
cost,  and  availability.  (1)  The  public 
need  for  paints  of  various  types  and  for 
furniture  and  other  articles  Is  substan¬ 
tial  and  well  established.  The  Commis¬ 
sion  finds  that  the  need  of  the  public 
for  paint  containing  more  than  0.06  per¬ 
cent  lead  or  for  the  affected  products 
that  are  coated  with  materials  contain¬ 
ing  more  than  0.06  percent  lead  is  lim¬ 
ited.  The  Commission  has  determined 
that  there  are  products  containing  more 
than  the  0.06  percent  level  of  lead  which 
meet  a  public  need  and  for  which  sub¬ 
stitutes  are  either  not  available  or  are 
not  sufQclently  effective  and  to  which 
access  by  children  to  the  coatings  or  the 
surfaces  to  which  they  are  applied  is  un¬ 
likely.  Accordingly,  these  products  have 
been  specifically  exempted  from  the 
scope  of  the  regulation  In  {  1303.3. 

(2)  The  Commission  finds  that  the  ef¬ 
fects  of  this  rule  on  the  cost,  utility, 
and  availability  of  paints  and  painted 
articles  will  be  small.  The  Commission 
notes  that  over  95  percent  of  latex-based 
and  nearly  70  percent  of  oil-based  paints 
have  lead  levels  at  or  below  the  level  set 
by  Part  1303. 

(i)  Costs.  The  Commission  estimates 
that  the  added  costs  to  the  consumer  for 
paints  affected  by  this  rule  will  not  ex¬ 
ceed  5  to  10  cents  per  gallon.  Costs  to 
consumers  for  furniture  and  for  toys 
and  other  articles  intended  for  the  use 
of  children  are  not  expected  to  increase 
as  the  result  of  compliance  with  the  reg¬ 
ulation. 

(il)  Utility.  The  Commission  finds  that 
for  water-based  or  latex  paints  and  coat¬ 
ings  subject  to  this  rule,  reducing  the 
amount  of  allowable  lead  to  0.06  per¬ 
cent  will  not  have  adverse  effects  on 
their  utility.  For  certain  solvent-thinned 
coatings,  however,  lead  driers  will  have 
to  be  replaced  by  non-lead  driers  such 
as  zirconium  to  comply  with  the  0.06 
percent  level  (Driers  are  not  used  in 
latex  paints) .  An  impact  on  the  paint  in¬ 
dustry  may  result  because  current  non¬ 
lead  driers  may  not  dry  satisfactorily  in 
low  temperatures  or  high  humidity  con¬ 
ditions,  and  so  the  painting  industry  in 
some  areas  at  certain  times  of  the  year 
may  suffer  a  reduction  of  effective  paint¬ 
ing  time. 

(iii)  Availability.  Substitutes  at  com¬ 
parable  prices  are  available  for  paints 
and  for  products  banned  by  this  rule. 
The  Commission  believes  that  the  reduc¬ 
tion  of  lead  to  a  level  of  0.06  percent 
will  not  affect  the  availability  of  water- 
based  or  latex  paints.  Sales  of  such 
coatings  currently  exceed  sales  of  sol¬ 
vent-based  coatings,  and  because  of  the 
drying  problem  mentioned  above,  the 
trend  toward  Increased  use  of  water- 
based  paints  may  be  accelerated  some¬ 
what  by  the  effects  of  the  ban. 

(d)  Alternatives.  (1)  The  Commission 
has  considered  other  means  of  achieving 


the  objective  of  this  rule,  but  has  found 
none  that  would  cause  less  disruption  or 
dislocation  of  manufacturing  and  other 
commercial  practices,  consistent  with 
public  health  and  safety. 

(2)  The  Conunlsslon  estimates  that 
this  ban  may,  because  of  testing  costs  and 
the  necessity  for  improved  housekeeping 
practices  In  the  manufactiu*e  of  iMdnt 
and  similar  surface-coating  materials  to 
prevent  lead  contamination,  have  some 
relatively  minor  adverse  effect  on  Indi¬ 
vidual  firms  within  some  markets. 

(3)  The  Commission,  however,  finds 
that  competition  will  not  be  adversely 
affected  by  this  rule.  Although  costs  of 
reformiilation  and  testing  may  be  rela¬ 
tively  higher  for  small  manufacturers 
than  large  manufacturers,  these  costs 
are  not  so  onerous  as  to  lead  to  greater 
concentration  In  the  industry.  The  period 
of  time  before  the  effective  date  Is  suf¬ 
ficient  to  minimize  problems  of  compli¬ 
ance  with  the  rule. 

(4)  The  reduction  of  the  permissible 
level  of  lead  in  paint  will  affect  paint 
manufacturers,  raw  materials  suppliers, 
professional  and  non-professional  paint¬ 
ers.  and  manufacturers  of  furniture  and 
children’s  articles.  -For  those  producers 
of  paint  which  are  already  subject  to  the 
reflations  under  the  Federal  Hazardous 
Substances  Act  (FTISA),  the  impact  of 
this  C7PSA  ban  will  involve  only  a  change 
to  non-lead  driers  since  lead  pigments 
are  precluded  from  practical  \ise  under 
the  0.5  percent  lead  restriction  now  in 
effect  under  the  FHSA  (16  CFR  1500.17 
(a)(6)).  The  manufacturers  of  some 
painted  furniture  who  were  not  affected 
by  the  0.5  percent  limit  imder  the  FHSA 
may  now  be,  if  they  use  lead  pigments  or 
driers.  Producers  of  children’s  articles 
who  were  subject  to  the  0.5  percent  FSHA 
limit  will  have  to  ensure  that  the  paint 
they  use  conforms  to  the  0.06  percent 
level. 

(e)  Conclusion.  The  Commission  finds 
that  this  rule,  including  Its  effective  date, 
is  reasonably  necessary  to  eliminate  or 
reduce  the  xmreasonable  risk  of  lead 
poisoning  of  young  children  that  Is  as¬ 
sociated  with  the  banned  products  which 
are  described  in  1 1303.4  and  that  pro¬ 
mulgation  of  the  rule  Is  in  the  public  In¬ 
terest. 

Elective  date:  February  28, 1978. 

(Secs.  8.  9.  86  Stat.  1215-1217,  as  amended 
90  SUt.  506;  15  U.8.C.  2057,  2058.) 

Dated :  August  26, 1977. 

Richard  E.  Rapps, 
Secretary,  Consumer 
Product  Safety  Commission. 

|FR  Doc.77-25472  PUed  8-31-77:8:46  am] 


SUBCHAPTER  C— FEDERAL  HAZARDOUS 
SUBSTANCES  ACT  REGULATIONS 

PART  1500— HAZARDOUS  SUBSTANCES 
AND  ARTICLES.  ADMINISTRATION  AND 
ENFORCEMENT  REGULATIONS 

Certain  Lead-Containing  Paint;  Toys  and 
Other  Articles  Bearing  Such  Paint  In¬ 
tended  for  Use  by  Children 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  issues  an 
amendment  partially  revoking  a  regula¬ 
tion  under  the  Federal  Hazardous  Sub¬ 
stances  Act  (FHSA)  declaring  certain 
lead-cmitalnlng  paint,  and  toys  or  other 
articles  Intended  for  use  by  children 
bearing  such  paint,  to  be  banned  haz¬ 
ardous  substances.  The  amendment  pro¬ 
vides  that  the  FHSA  regulation  will  not 
be  applicable  to  products  manufactured 
after  February  27. 1978,  but  will  continue 
to  apply  to  products  manufactured  on 
and  prior  to  that  date.  This  amendment 
is  necessary  because  elsewhere  in  this 
issue  of  the  Fzozral  Rxqistbb  the  Com¬ 
mission  Issues  a  new  regulation  under 
the  Consumer  Product  Safety  Act  for 
certain  lead-containing  paint  and  toys 
and  furniture  bearing  such  paint  manu¬ 
factured  after  February  27.  1978. 

EFFECTTVE  DATE:  The  amendment- 
issued  below  is  effective  February  28. 
1978. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Charles  M.  Jacobson,  Directorate  for 

C(Hnpllance  and  Enforcement.  Con¬ 
sumer  Product  Safety  Cmnmlssion. 

WashlngUm,  D.C,  20207.  telephcme 

301-492-6400. 

SUPPLEMENTARY  INFORMATION; 
On  August  10.  1976.  by  publication  of  a 
notice  In  the  Federal  Register  (41  FR 
33637).  the  Commission  proposed  a  rule 
under  section  8  oi  the  Consumer  Prod¬ 
uct  Safety  Act  (CPSA) .  15  UJ3.C.  2057, 
declaring  the  following  to  be  banned 
hazardous  products:  (1)  Lead-contain¬ 
ing  paint  and  similar  surface-coating 
materials  containing  more  than  a  safe 
level  of  lead.  (2)  toys  and  other  articles 
intended  for  use  by  children  bearing  lead- 
containing  paint  or  other  similar  surface¬ 
coating  materials  containing  more  than 
a  safe  level  of  lead,  and  (3)  articles  of 
furniture  bearing  lead-c<mtalnlng  paint 
or  other  similar  surface-coating  mate¬ 
rials  containing  more  than  a  safe  lev^  of 
lead.  At  the  same  time  the  Commission 
proposed  to  revoke  the  existing  regrila- 
tion  (16  CFR  1500.17(a)(6))  under  the 
Federal  Hazardous  Substances  Act 
(FHSA),  15  U.S.C.  1261-1274,  relating 
to  lead-containing  paint  and  toys  and 
other  articles  intended  for  use  by  chil¬ 
dren.  bearing  such  paint,  wh^  the  final 
CPSA  banning  regiilatlon  Is  Issued. 

The  determination  of  a  safe  level  of 
lead  in  paint  was  made  by  the  Commis¬ 
sion  In  accordance  with  a  separate  pro¬ 
ceeding  under  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (LBPPPA)  (42 
U.S.C.  4801  et.  seq.),  as  amended  (Pub. 
L  94-317).  In  the  Federal  Register  of 
February  16,  1977  (42  FR  9404),  the 
Commlssicm  annoimced  its  decision  that 
available  scientific  information  Is  in¬ 
sufficient  to  establish  that  a  level  of  lead 
in  paint  above  0.06  percent  but  not  over 
0.5  percent  Is  safe.  A  final  CPSA  rule 
incorporating  this  determination  and  im¬ 
plementing  the  proposed  ban  appears 
elsewhere  In  this  part  of  the  Federal 
Register  (see  FR  Doc.  77-25472,  supra) . 

The  Commission  is  amending  16  CFR 
1500.17(a)(6),  which  was  issued  under 
the  FHSA,  to  prevent  an  unnecessary 
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duplication  of  regulatkms  now  tbat  final 
CP8A  lead-lp-palnt  rules  are  being 
issued  at  18  CFR  Part  1303.  The  Conunls- 
sion  has  decided  not  to  revoke  16  CFR 
1500.17(a)(6)  entirely  as  proposed,  so 
that  products  manufactured  before  the 
effective  date  of  the  CPSA  ban  will  still 
be  subject  to  a  lead  limit.  Currently,  16 
CFR  lS00.17(a)  (6)  declares  as  banned 
hazardous  substances  any  paint  or  other 
similar  surface-coating  material  that 
contains  lead  compounds  in  which  the 
lead  content  (calculated  as  lead  metal)  is 
in  excess  of  0.5  percent  of  the  total 
weight  of  the  contained  solids  or  dried 
paint  film.  Section  1500.17(a)  (6)  also  de¬ 
clares  as  banned  hazardous  substances 
any  toy  or  other  article  intended  for  use 
by  children  that  bears  such  paint  or 
coating  material. 

I  Section  1500.17(a)(6)  also  contains 
certain  provisi(»is  (subdivisions  (i)(A) 
and  (ii)  (A) )  that  were  stayed  as  a  result 
of  objections  filed  pursuant  to  section 
701(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  371(e)).  The 
stayed  provisions  would  have  lowered  the 
0.5  percent  permitted  level  of  lead  to  0.06 
percent.  Thus,  only  the  0.5  percent  level 
,  prescribed  by  §  1500.17(a)  (6)  is  in  effect. 
!  (See  Federal  Register  documents  of 
August  10. 1972  (37  FR  16078),  December 
27. 1973  (38  FR  35302),  and  December  9. 
j  1974  (39  FR  42902).) 
f  The  CPSA  banning  regulation  appear- 
^  ing  elsewhere  in  this  part  of  the  Federal 


Recistee  (see-FR  Doc.  77-25472)  in¬ 
cludes  the  exemption  for.  artists’  paint 
presently  contained  In  i  1500.17(a)  (6). 
Ihe  CPSA  regulation  also  disposes  of  all 
outstanding  exemption  proposals  and 
petitions  to  amend  S  1500.17(a)  (6) . 

The  Commission  points  out  that  the 
sole  purpose  of  this  amendment  is  to  pre¬ 
vent  an  unnecessary  duplication  of  reg¬ 
ulations.  Therefore,  the  amendment  to 
partially  revoke  16  CFR  1500.17(a)  (6)  is 
conditional  upon  Part  1303  continuing  in , 
full  force  and  effect.  If.  at  any  time,  any  ' 
requirement  of  Part  1303  relating  to 
products  within  the  scope  of  16  CFR 
1500.17(a)(6)  Is  stayed,  revoked,  or  set 
aside  by  Judicial  or  other  action,  the 
amendment  partially  revoking  16  CFR 
1500.17(a)(6)  is  withdrawn,  and  a  Fed¬ 
eral  Register  notice  will  be  Issued  re¬ 
instating  the  appropriate  portions  of  16 
CFR  1500.17(a)(6). 

.  Amendment 

Accordingly,  pursuant  to  provisions  of 
the  Federal  Hazardous  Substances  Act 
(sec.  2  (f)(1)(A),  (q),  74  Stat.  372,  374. 
t£  amended  by  80  Stat.  1304-1305;  (15 
UJS.C.  1261  (f)(1)(A),  (q))  aiid  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(section  701  (e),  (f).  (g).  52  Stat.  1055, 
1056,  as  amended  70  Stat.  919,  72  Stat. 
946;  (21  UAC.  371  (e)(f)(g)))  and  un¬ 
der  authCMity  vested  In  the  C(xnmlsslon 
by  the  Consumer  Product  Safety  Act 


(sec.  30(a).  86  Stat.  1231;  15  UJ3.C.  2079 
(a)),  the  Commission  amends  16  CTO 
Part  1500.17(a)  (6)  by  adding  a  new  sub- 
paragnquh  (ill)  as  follows: 

§1500.17  Banned  hauirdow A  KulMilan<’r)i. 


(ill)  Since  the  Commission  has  Lssued 
comprehensive  regulations  for  lead-con¬ 
taining  paint  and  certain  consumer 
products  bearing  such  paint  at  the  0.06 
percent  level  under  the  Consumer  Prod¬ 
uct  Safety  Act  (see  16  CTO  Part  1303). 
subparagraphs  (i)  and  (ii)  of  section 
1500.17(a)  (6)  are  revoked  as  to  the  sub¬ 
ject  products  manufactured  after  Feb¬ 
ruary  27,  1978. 

This  revocation  is  conditional  upon 
Part  1303  continuing  in  full  force  and 
effect. 

(Secs.  2  (X)(1>(A).  (q).  74  Stat  372.  374.  as 
amended  80  Stat.  1304-1305  (16  US.C.  1261 
(f)(1)(A).  (q));  sees.  701  (e).  (f).  (g).  62 
Stat.  1056,  1066,  am  amended  70  Stat.  S19. 
72  Stat.  948  (21  U.S.C.  371  (e),  (f).  (g));  sec. 
30(a).  86  Stat.  1231  (15  US.C.  2079(a)).) 

Effective  date:  The  amendment  is  ef¬ 
fective  February  28,  1978. 

Dated:  August  26.  1977. 

Richard  E.  Rapps, 
Secretary,  Consumer 
Product  Safety  Commission, 
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